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Excerpts From Proceedings and Depositions 

• • * * * 

101 Mr. Baron. The next one, and I might as well hand 
up these at one time, 10, 11,12 and 13, each of which I 

think has a typewritten copy for easier reading. 

Those are dated later than the 1939 letters, for example, 
10 is dated September 18, 1946, 11 is September 25, 1946, 12 

is April 28,1946, and 13 is dated—is a postcard dated- 

The Court. January 1. 

Mr. Baron. ’47. 

All of those were dated prior to any vesting by the 

102 Alien Property Custodian, prior to any litigation by 
Guessefeldt, are part of the regular course of correspond¬ 
ence between Guessefeldt and the Bishop Trust Company, and 
we think on well recognized principles of the law on evidence 
they should be received for what they are worth. 

Mr. Baum. As to these letters we have additional objection, 
that they are too remote, too late. These are written after 
hostilities ceased, after Germany had surrendered, and we 
think here the importance of the self-serving principle is graphi¬ 
cally illustrated because now he attempts to say, “Of course 
I have always wanted to come home.” His property had been 
blocked five years. It had not been vested, it is true, although 
under investigation. 

The Court. When was it vested? 

Mr. Baum. 1948, Your Honor. 

The Court. And when was VE-Day? 

Mr. Baum. May 8,1945. 

The Court. That is right. What do you say to that? I 
think that objection is sound. 

Mr. Baron. I think, Your Honor, Government counsel has 
introduced isolated excerpts, isolated letters from this flow of 
correspondence which they believe indicate in some measure 
his disposition. We don’t view it in that respect at all. 

The Court. Your theory, I suppose, is that they 

103 contain admissions against interest. 

Mr. Baum. Exactly. All those we have introduced, 
correspondence with the Bishop Trust Company, are prior to 
the outbreak of actual war with the United States. The only 
letters we have which are after the war are letters plaintiff 
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wrote to a German bank, which is no part of this series of 
correspondence. 

Mr. Baron. You attempt to indicate the intent of Guesse- 
feldt, and I think the intent of Guessefeldt not to remain in 
Germany at the times the letters were written, and they rebut, 
in a measure—I am not entirely satisfied that they have the 
weight which I would like them to have, but that whatever 
inference can be drawn from the letters which the Government 
has introduced, as showing admissions against interest, are in 
a measure met by the letters which we have introduced before 
the advent of war and the letters after the advent of war, which 
shows the disposition of the plaintiff’s continued intent not to 
surrender his permanent residence in Hawaii. 

The Court. The first of these letters, No. 10, is dated Sep¬ 
tember 18,1946, eighteen months after Germany folded. How 
can that help but be characteristic of a self-serving declaration? 

Mr. Baum. If Your Honor please, I think there is a sub¬ 
stantial objection to these letters, too, on the ground 
104 of materiality. The letters, if they show anything, show 
a present intent to come home, an intent to come back 
in 1946, which is too late. If they had already resided there 
during the war their status was fixed as far as this lawsuit was 
concerned, and could not be improved. 

Mr. Baron. I would think the importance of this 1946 letter 
is in the second paragraph. “I hope that you received in the 
meantime a letter from my daughter.” This is to the Bishop 
Trust. “She wrote me on September 9, 1946, that she was at 
the United States of America Consulate in Hamburg again 
and was told she would depart for the U. S. A. approximately 
in the middle to the end of October, or earlier, if possible. She 
made her application at the beginning of June and does not 
know the cause of the delay. I believe it was the money for 
the steamer ticket and so forth and the rest the gossip as to 
what she had been doing for the British during the war.” 

He says, “If the Custodian should not release some fund to 
my daughter then I beg your company to advance some money 
and if this is not possible then someone in your office may ask 
my friends and acquaintances, if still living at this time, to 
go and advance some money to my daughter.” 
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The Court. He is talking in that letter not about himself 
and his wife but about his daughter, and his daughter wants 
to come home. That goes to the question of its weight 
105 and value, rather than admissibility. 

Mr. Baron. I think, as a matter of fact, it was some 
time later than that the daughter was able to procure plane 
fare, because she shuttered at the thought of flying, they had 
never flown, but the Bensch family, of German extraction— 
American citizens, are they?—they loaned her, I think it was 
some several hundred dollars to get herself back. She came 
back long before her parents did. Finally they made it possi¬ 
ble for her by lending her the money, which she paid back, 
to come to this country. If these letters are nothing else, they 
show the disturbed state of mind. The letter of January 14 
is very short: “My daughter, after having been detained six 
weeks in Bremen, left for New York on January 3rd and has 
arrived by this time and I have given her power of attorney 
and she may act for me as I hope it will be more convenient 
for you and myself,” and so forth. It is not particularly sig¬ 
nificant. I am sorry. I was reading from 13, instead. 

The Court. I think the objection must be sustained to these 
Exhibits 10 through 13, because I think they are too remote 
in point of time. I will sustain the objection to these. Give 
those back to Mr. Baron, please. 

JMr. Baron. May that be kept with the record? I have 
offered them. I don’t think there is any reversible error in 
Your Honor’s ruling._ 
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The Court. Leave them with the Clerk. But I am afraid 
that having them I may get them confused and forget I have 
ruled them out and start reading them. It may or may not 
do any harm. 

Mr. Baron. I don’t think your mind is that easily poisoned. 

The Court. I don’t think, since I have refused to receive 
them, that they ought to be in the hands of the Clerk. For 
the record, that will be 10 through 13, isn’t that right? 

Mr. Baron. That is right, 10 through 13. 


50A 


wrote to a German bank, which is no part of this series of 
correspondence. 

Mr. Baron. You attempt to indicate the intent of Guesse- 
feldt, and I think the intent of Guessefeldt not to remain in 
Germany at the times the letters were written, and they rebut, 
in a measure—I am not entirely satisfied that they have the 
weight which I would like them to have, but that whatever 
inference can be drawn from the letters which the Government 
has introduced, as showing admissions against interest, are in 
a measure met by the letters which we have introduced before 
the advent of war and the letters after the advent of war, which 
shows the disposition of the plaintiff’s continued intent not to 
surrender his permanent residence in Hawaii. 

The Court. The first of these letters, No. 10, is dated Sep¬ 
tember 18,1946, eighteen months after Germany folded. How 
can that help but be characteristic of a self-serving declaration? 

Mr. Baum. If Your Honor please, I think there is a sub¬ 
stantial objection to these letters, too, on the ground 
104 of materiality. The letters, if they show anything, show 
a present intent to come home, an intent to come back 
in 1946, which is too late. If they had already resided there 
during the war their status was fixed as far as this lawsuit was 
concerned, and could not be improved. 

Mr. Baron. I would think the importance of this 1946 letter 
is in the second paragraph. “I hope that you received in the 
meantime a letter from my daughter.” This is to the Bishop 
Trust. “She wrote me on September 9, 1946, that she was at 
the United States of America Consulate in Hamburg again 
and was told she would depart for the U. S. A. approximately 
in the middle to the end of October, or earlier, if possible. She 
made her application at the beginning of June and does not 
know the cause of the delay. I believe it was the money for 
the steamer ticket and so forth and the rest the gossip as to 
what she had been doing for the British during the war.” 

He says, “If the Custodian should not release some fund to 
my daughter then I beg your company to advance some money 
and if this is not possible then someone in your office may ask 
my friends and acquaintances, if still living at this time, to 
go and advance some money to my daughter.” 


The Court. He is talking in that letter not about himself 
and his wife but about his daughter, and his daughter wants 
to come home. That goes to the question of its weight 
105 and value, rather than admissibility. 

Mr. Baron. I think, as a matter of fact, it was some 
time later than that the daughter was able to procure plane 
fare, because she shuttered at the thought of flying, they had 
never flown, but the Bensch family, of German extraction— 
American citizens, are they?—they loaned her, I think it was 
some several hundred dollars to get herself back. She came 
back long before her parents did. Finally they made it possi¬ 
ble for her by lending her the money, which she paid back, 
to come to this country. If these letters are nothing else, they 
show the disturbed state of mind. The letter of January 14 
is very short: “My daughter, after having been detained six 
weeks in Bremen, left for New York on January 3rd and has 
arrived by this time and I have given her power of attorney 
and she may act for me as I hope it will be more convenient 
for you and myself,” and so forth. It is not particularly sig¬ 
nificant. I am sorry. I was reading from 13, instead. 

The Court. I think the objection must be sustained to these 
Exhibits 10 through 13, because I think they are too remote 
in point of time. I will sustain the objection to these. Give 
those back to Mr. Baron, please. 

Mr. Baron. May that be kept with the record? I have 
offered them. I don’t think there is any reversible error in 
Your Honor’s ruling._ 






Deposition of Margarethe Guessefeld 



The Court. Leave them with the Clerk. But I am afraid 
that having them I may get them confused and forget I have 
ruled them out and start reading them. It may or may not 
do any harm. 

Mr. Baron. I don’t think your mind is that easily poisoned. 

The Court. I don’t think, since I have refused to receive 
them, that they ought to be in the hands of the Clerk. For 
the record, that will be 10 through 13, isn’t that right? 

Mr. Baron. That is right, 10 through 13. 


52A 


Direct: 

188 Q. Mrs. Guessefeldt, please state your full name. 

A. Margarethe Guessefeldt. 

Q. And state the date and place of your birth. 

A. 18th of January, 1877, Havelberg, Germany. 

Q. What province of Germany? 

A. Westprignitz, Germany. 

189 Q. What is your citizenship? 

A. We took out the first papers, but we didn’t get 
them yet. 

Q. The first papers for American citizenship? 

A. Yes. 

Q. Is that right? 

A. We took it out. 

Q. When did you come to America? 

A. 1909. 

Mr. Dibble: She didn’t answer your previous question yet. 
Q. Going back to your citizenship, up to the time you took 
out your first papers you were a German citizen? 

A. Yes. 

Q. What relation are you to Richard Guessefeldt, the plain¬ 
tiff? 

A. He is my husband. 

Q. WTien did you marry him? 

A. In 1909. 

Q. Where? 

A. In San Francisco. 

***#*• 

Cross: 

242 Q. Your reentry permit shows that there were two 
extensions. You said you went to the consul’s office one 
time. Do you recall going a second time to get the second 
extension? 

A. I should have. If it is there, I went with him. 

Q. You didn’t have any difficulty getting either one of those 
extensions? 

A. No. We never had difficulty. 

Q. And your husband didn’t, either? 

A. No. 

* * * # # 


53A 


262 Q. Have you ever, even to this day, given up your 
German citizenship? Are you still a German citizen? i* 

A. Yes. I took out my papers here now. 

Q. Do you recall when you took out your first papers? 

A. Just before Christmas, I think. 

Mr. Barron. What year? 

263 The Witness. That was as we came here in 1949. 

Q. Christmas of 1949? 

A. Yes. 

• « • § • 

270 Q. You have no relatives in Honolulu? 

A. No. 

Q. All your relatives are in Germany? 

A. My relatives in Germany. I have two sisters and one 
brother. 

***** 

Re-cross: 

277 Q. You didn’t have a house there, did you? 

A. We sold our home, yes. 

Q. I mean you didn’t have a house there in 1938, when you 
left? 

A. No. We had all our belongings there. 

Q. But you didn’t have a place to live, did you? 

A. No. 

***** 

278 Q. Before lunch I asked you about having some furni¬ 
ture in storage and then taking it out and selling it be¬ 
fore you left, and you said that you didn’t remember doing that. 
Would you direct your attention back to the date of March 14, 
1938, and April 4, 1938, and see if you cannot recall that on 
about those dates you took two bedsprings, four bed ends, one 
bundle of bed rails, one lauhala mat, and one roll rug to Fisher’s 

Auction and they sold them for you; do you recall that? 

279 A. That was in 1938? 

Q. Yes. 

A. It might be, because always we had our own beds. When 
we left that time, that must be. That was all. 

Q. That was all the furniture you had, wasn’t it? 

282101—53-2 
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A. Yes. The furniture we sold one or two trips before. 
That was all we sold. The mattress and so on we still have 
there. 

Deposition of Richard GiLessefeldt 

* * * * * 

Direct: 

280 Q. Mr. Guessefeldt, state your name. 

A. Richard Guessefeldt. 

Q. And when and where were you born? 

A. In Havelberg, Germany, 21st of April 1870. 

Q. Are you married or single? 

A. I am married. My wife is here. 

Q. She just testified. 

A. Yes. 

Q. What is your citizenship? 

A. I am a German. 

Q. Have you ever applied for American citizenship? 

A. Not until—when was it?—in December 1939, I think, I 
applied for American citizenship. 

Q. Do you mean 1949? 

A. 1949. Excuse me. 

Q. About two and a half years ago? 

A. Yes, about two years, soon three years, two and a half 
years. 

* * « # * 

302 Q. Did you try to book passage to the United States? 

When did you first try to book passage to the United 
States? 

A. Passage to the United States, you couldn’t. You 
couldn’t get any from the Atlantic Coast, you couldn’t get 
anything, that was all closed, and I could only go through Italy 
and they wouldn’t sell me anything, they wouldn’t take me, 
they said they can’t take me on board ship. I tried in Italy. 

Q. What year? 

A. In Rome. 

Q. What year did you try? 

A. Oh, that was—I think that was when I was in Rome in 
1940,1 think. Perhaps 1940 or some time then. 


310 
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Q. Did you have any personal effects in Honolulu, 
goods and personal effects of your own, when you went 
to Germany? 

A. That wasn’t very much. If I had anything, I had it 
turned in, I think, to the City Transfer. 

Q. City Transfer Company? 

A. I think so. They must have that stuff. 

Q. In storage? 

A. What? 

Q. In storage? 

A. Yes, in storage. 

• • * * * 

312 Q. Mr. Guessefeldt, this is my first question. In 
August, 1939 what efforts did you make to get home to 

Honolulu from Germany, what did you do or try to do to get 
out of Germany in 1939? 

A. Well, in 1939 I went to the steamship companies and 
tried to get passage to Honolulu or first to New 

313 York from Berlin. 

Q. What steamship companies? 

A. That was Hamburg-American Line and North German 
Lloyd and the Italian Line. 

Q. Did you do this in Berlin? 

A. In Berlin, and I did it also in Rome. 

Q. Was that later in the year, was that in the winter of 1940, 
when you were at the Hotel Hanover? 

A. Yes, 1940,1941, when I was in Rome. 

* # * * * 

Cross: 

314 Q. When you left Honolulu in 1938 to go to Germany, 
did you make any arrangements with your landlord at 

that time about returning to that address in Honolulu? 

A. No, I didn’t make any arrangements. 

Q. Have you had any correspondence with that landlord 
since then about returning to Honolulu, about returning to that 
address? Can you hear me all right, Mr. Guessefeldt? 

A. Yes, I hear you. 

Q. Since 1938, when you left Honolulu, have you 
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315 written to your old landlord and asked him anything 
about returning to that address? 

A. I don’t remember whether I have written to him, to the 
landlord. 

Q. When you go back to Honolulu or when you intended to 
go back to Honolulu, did you intend to go back to that same 
address? 

A. No. That wasn’t always sure, that I could go back to 
that address. I have always to go out and inquire whether 
they could take me. I couldn’t go aw^ay so long and walk into 
any house. I have to find out first where I go, who would take 
me, who has something to rent, where I could live. 

Q. Between June 1938, when you left Honolulu, and the time 
you returned to the United States in 1949, during that period 
your address has always been in Germany, has it not? 

A. For some affairs, yes. But other affairs, financial affairs 
or so, I had the address Bishop Trust Company. 

Q. Your residential address has been in Germany, hasn’t it? 

A. Yes, residential address was in Germany, but for my af¬ 
fairs, what was to be done and so on, they had to address to the 
Bishop Trust Company. 

#•**#* 

322 Q. Do you recall what year it was when you first went 
to the steamship lines? 

A. I don’t remember what is the year exactly, but I only 
remember that I vrent several times in Berlin to the steamship 
companies. 

Q. What did they tell you at the steamship companies? 

A. If I recollect, they told me there was no chance to get 
out, and that’s the reason I went to the Italian steamship com¬ 
pany and inquired. 

Q. What did they tell you? 

A. They told me no, they couldn’t take me, either. 

Q. Why did they say they couldn’t take you? 

A. It was all filled up. 

***** 

328 Q. Mr. Guessefeldt, tell us why you never made ap¬ 
plication for American citizenship. 
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A. I don't know exactly, but I remember something has hap¬ 
pened to some people who had become American citizens and 
they didn’t find any protection, and that made me—the reason 
that I say what is the use to become American citizen if you 
don’t get any protection. 

Q. Did you think you got more protection as a German 
citizen? 

A. That I didn’t take into consideration at all. That wasn’t 
in question. That was only the thing, whether it would 

329 have been any benefit to become an American citizen 
and I don’t have any protection and don’t get anything 

out of it. 

Q. Why do you want to become an American citizen now? 
A. Why? Because I want to go back again. I think that is 
easier for me, if I get American citizenship, to go back. 

Q. Go back where? 

A. To Honolulu. Or New York first. 

Q. Isn’t it because you want to get your money back, too? 
A. Well, that might be the case, too, that I had to be in 
U. S. A. in order to obtain my money back, my investment or 
what the things was, to get that returned, that I couldn’t do, 
only if I was over here in the United States. 

***** 

330 Q. On your trips to Italy were you ever forced to go 
back to Germany? Do you understand the question? 

A. Yes, whether I was forced by whom? 

Q. By anyone. Did anyone make you go back to Germany 
when you went to Italy? 

A. No. Nobody forced me to go back. I only went 

331 down; went back on my own account, because I had all 
my money in Germany to live on. 

***** 

336 Q. You said a minute ago that you always went back 
to Honolulu before your reentry permit expired. Why 
did you let it expire in 1940? 

A. Well, I think in 1940 I had no more money, the money 
was used up. I had no money to buy a ticket to go back. 

Q. You had plenty of money in 1940, Mr. Guessefeldt, you 
had eight or ten thousand dollars, I think. 
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A. When? 

• - Q. In 1940, with you in Germany. 

A. I don’t know whether I had that much money. 

Q. Well, that wouldn’t be any reason for letting your reentry 
permit expire, anyway, would it? 

337 A. Sure, that could sometimes, if you don’t have 
money to pay for your passage for return transportation. 
They required lots of money those days. I don’t know how the 
exchange was. 
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Direct: 

354 Q. Can you state where you were, you and your par¬ 
ents, say, the last six months of 1938? 

A. We were in Germany. 

Q. Where in Germany? 

A. First in Havelberg. 

Q. Where did you stay in Havelberg? 

A. At the Pension Daase. 

Q. Do you recall where you and they were, say, in Decem¬ 
ber of 1938, for the next few weeks? 

A. I was in Berlin and my mother and father went to 

355 Italy. 

***** 

Q. Can you give an account, as best you recall, of where you 
and your parents were, and the dates, approximately, from 
June 1938 until you all got back to America? Just take your 
time and see if you can give us a summary of where you were 
during that period. 

A. In the winter of 1938, for a few months, my parents went 
to Italy and I stayed in Germany. I remember that I was in 
Germany the whole time, and I travelled about, and there were 
intervals that my parents went on these trips, in the summer 
of 1939, and then in the winter of 1939 to 1940, and I 

356 think in the summer of—no, that was winter of 1940- 
1941, they went to Italy. I don’t think after that they 

went out any more, didn’t take any more trips. 

Q. After 1941? 

A. I think so. 
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Q. Where were they from 1941 to 1943? 

A. Then from 1941 to 1943 they were in Berlin, Lichterfelde, 
in the Pension Haeusser. That is a suburb of Berlin. In 1943 
they went to Havelberg. 

Q. How long did they stay there, do you remember? 

A. They were there until they came over here to America in 
July, July 11th they arrived, 1949, here. 

• * * * * 

Cross: 

405 Q. Do you recall on December 14, 1939, your father 
and mother again went to Italy? 

A. I recall that; yes. 

Q. They returned to Berlin about March 30, 1940, do you 
remember them coming back to Berlin? 

A. Yes. 

Q. And again they stayed at the Pension Kassbaum? 

A. Yes. 

Q. You are still in Zehlendorf? 

A. Yes. 

Q. During that period did you live with them? 

A. Yes; then I was in the Pension, too. 

Q. When did you move there—on their return from Italy? 
A. Yes. 

Q. And you lived with them then for how long? Did you 
live with them until they went to Italy again in December 
1940? 

A. Yes. 

Q. In other words, almost the entire year 1940? 

A. Yes. 

Q. It was during that period that your mother’s and father’s 
reentry permits expired, on March 26th? 

A. Yes. 

406 Q. In other words, it was just before they came back 
from Italy? 

A. Yes. 

Q. Did you ever have any discussion with them about that 
reentry permit, when they got back? 

A. That I can’t recall. Most probably. But I can’t to this, 
point right now. 
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Q. During this period, during March 31, 1940 to December 
10, 1940 did you go with your father and mother to see if you 
could get transportation back to the United States? 

A. No. Thereafter their permits had expired and then there 
was no possibility for them to get out and it was hard to get 
out, too. 

Q. How do you know there was no possibility for them to 
get out? 

A. Well, he tried at the steamship line. I know that he 
tried again. 

Q. During 1940? 

A. Yes. 

Q. How many times? 

A. That I ( don’t remember. 

Q. And do you know what he was told then? 

A. Well, there was no possibility then with the German 
ships in 1940, there was nothing to be had. It could only be 
by way of Italy. 

* * * * * 

409 Q. Your parents returned to Germany, this last trip 
we were just talking about, on about March 30, 1940, 
and they stayed in Germany until December 11, 1940, is that 
about right, when they went to Italy again? 

A. Yes, that must have been right. 

Q. And they remained in Italy, this last trip, until about 
April 3,1941? 

A. Yes. 

* * * # * 

421 Q. What relatives do you have in Germany now, that 
you know of? 

A. My mother’s two sisters in Havelberg, my father’s sister 
in Zehlendorf. 


EXHIBITS 
Plaintiff's Exhibit 5-A 
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German Reich 

(Tax Stamp) 
[Great Seal of Germany] 
TRAVEL PASSPORT 

No. 5 

Name of the Owner of the passport 
Richard Guessefeldt 

# # * * # 

Citizenship 
German Reich 

# * # # * 

This passport expires on April 12,1943, if it is not extended. 


Issuing authority 

German Consulate 
Date: Honolulu, April 13, 1938. 

• * # - # * 

Registration of departure took place on December 12, 1938. 
[Stamp] 

Havelberg, Dec. 12,1938 
The Mayor acting as police authority 
(for) [Signature] 

Police Master. 

# # # * * 

[Stamp)] 

Border certificate issued Dec. 13, 1938 
Valid until December 31, 1938 
Deutsche Bank, Berlin W 8 
Letter of Credit and Crediting Dep’t. 

[2 signatures] 

12/14/38 

[Stamp] 

German Border Police Station 
Brenner Railroad (4) 

Dec. 15, 1938 
Entry—Departure 


282101—58-3 
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***** 

[Stamp] 

Italian Tourist Booklet 
No. 744187 issued. 

Berlin, July 20, 1939. 

Deutsche Bank 
[2 Initials] 

[Stamp] 

German Border Police Station 
Brenner Railroad (21) 

July 21,1939 
Entry—Departure 

[crossed out] 

Border certificate issued 8/19/39 
[Stamp] 

German Border Police Station 
Brenner Railroad (10) 

Aug. 13, 1939 
Entry—Departure 
[Initial] 

• * * # * 


Entry Permit 
for Mr. Richard Guessefeldt 
(Name of owner) 

for a single entry into the territory of the Reich by way of any 
legal German border crossing point [crossed out] the border 
crossing point (s). 

The entry permit may be used for a border crossing until and 
including April 10, 1940. 

Travel date: .weeks from the da ? of border crossin S on 

(Date of entry included). 

Rome, March 26, 1940. 

Germany Embassy 


[Seal] 

German Embassy in Rome 
[German Emblem] 


[Signature] 

(Signature) 
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[Marginal note.] Note the registration, stay, and labor 
regulations prevailing in the territory of Reich. 

[Stamp] 

German Border Police 
Brenner R. R. Station (14) 

E: [entry] 330 
March 29, 1940 
[crossed out] A: [departure] 

[Stamp] 

German Border Police Station 
Brenner Railroad (2) 

Dec. 14, 1939 
Entry—Departure 

# # * * * 

Exit Permit 

for a single departure from the territory of the Reich by way of 
any legal German border crossing point. 

[crossed out] the border crossing point(s) 

The exit permit may be used for border crossing until and 
including December 15, 1939. 

Berlin C 25, 11/6/1939. 

(for) The Chief of Police. 

***** 

[Stamp] 

German Border Police 
Brenner R. R. Station (15) 

E: [Entry] 4:00 
Apr. 2, 1941 
[Initial] 

A: [Departure?] 

[Stamp] 

German Border Police 
Brenner R. R. Station (10) 

E: [Entry?] 

Dec. 11, 1940 
A: [Departure] [Initial] 
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• * « • * 

Exit and Re-Entry Permit 
for Richard Guessefeldt 
(Name of the owner) 

for a single exit from and re-entry into the territory of the 
Reich by way of [crossed out] any legal German border cross¬ 
ing point—the border crossing point(s) Brenner or [illegible 
word]. 

The permit may be used for a border crossing until October 
1941 inclusive. 

Berlin C 25, Nov. 15,1940. 

(for) The Chief of Police. 

* * * * * 

Plaintiffs Exhibit 6-A 

Note. —This exhibit is a German passport issued to Mar- 
garethe Guessefeldt and contains the same entries as those in 
Plaintiff’s Exhibit 5-A, printed supra. 

Defendant's Exhibit B-l 

# * * * * 

[Address] Bishop Trust Co., Ltd. 

P. 0. Box 2390 
Honolulu 

T. o. Hawaii, U. S. A. 

Berlin-Zehlendorf, 6/3/40 
Gentlemen: 

* * * * * 

The daughter is not married. All of us are quite all right; 

we are not in need and have no worries; plenty to eat. Only 

an operation on my right eye can restore my good eyesight; a 
symptom of old age. When the war is over we shall come to 
California and Hawaii Many thanks for your letter of 3/16. 
I hope that my old friends and acquaintances in your firm are 
well. With kind regards for those gentlemen I remain, 
Yours truly, 


(S) R. Guessefeldt. 
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Defendant's Exhibit C-l 

Berlin, July 7th, 1940. 

Bishop Trust Co. Ltd., 

Honolulu, T. o. Havmi. 

Dear Sirs: 

* * • • * 

The money for the first cheque drawn on you through the 
American Express Co. arrived abt 3 weeks ago, & as I found it 
to be a good and safe way to draw money at the present time 
I have drawn another cheque of 32,000.—abt 2 weeks ago 
through the Am. Express Co. If this arrives, then I will have 
enough money in marks & probably dollars for a length of time 
so that I will be able to use my letter of credit later on & in 
other countries for smaller amounts, when needed & same letter 
will last until it expires & I return to Honolulu after the war 
is over. 

Your letter of May 9th has reached me short time ago with 
the enclosure of the annual report of San Carlos Sugar Co. 

As to sending mail to me I wish to say that you do not send 
any more mail for me to Rome, but send same to Berlin, Ger¬ 
many, c/o Deutsche Bank, Uebersee-Abtlg. Berlin, W. 8. Ger¬ 
many. You may find out from the Post Office there, which 
way the mail is forwarded at that time to Germany, as it may 
come per airmail or via the Orient & Russian Siberian way. I 
am sending this letter by airmail, as the Yankee Clipper is still 
flying. Of course, in time to come the postal route may changed 
again. 

We are all well and have sufficient to eat & nothing to com¬ 
plain of. For the last month the weather was good & warmer 
& now it is real summer like Honolulu weather so that I may 
go soon for a trip in the mountains. I can imagine the heat in 
Honolulu, when you say in your letter that it was unusually 
warm & the hottest April since 51 years. 

On account of my bad eyes you will kindly excuse my some¬ 
what bad writing & in order to obtain again a better eyesight, 
an operation on my right eye will probably be necessary. 
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With kind regards to your Mr. Damon, Mr. White, Mr. 
Fleming, Mr. Maser & the many other acquaintances in your 
office I remain 

Very truly yours, 

(S) Richard Guessefeldt. 

• « * * • 

Defendant's Exhibit D-l 

Berlin Zehlendorf, Decbr. 6th, 19J+0. 
Bishop Trust Co. Ltd., 

Honolulu, Hawaii. 

Dear Sirs: 

* * * * # 

In order to reduce the amount outstanding on my letter of 
credit I intended to draw abt. $500. to 1000.—,but I did not do 
so, as the Am. Express Co. told me that it would take abt. 6 
to 8 weeks, before I would receive the money. This length 
of time was not suitable to me, as I would interfere with my 
trip to Italy. Therefor I decided to ask the Am. Express Co. 
to cable to you for the money which I increased to $2000, & by 
which the percentage of cost would be reduced. The money 
has reached me on Oct. 31st & I now wish to thank you for 
your prompt attention. 

If you had to sell some shares for this transaction it is 
satisfactory to me, otherwise I believe that by the end of this 
quarter the credit balance of the agency account will be much 
larger than the amount outstanding on my letter of credit. 
I am now well supplied with money & when I will return 
from Italy in a few month & it should become necessary, then 
I will try to draw through my letter of credit. I will return 
abt. end of March or beginning of April. It takes now for 
ordinary mail to reach each other abt. 6 to 8 weeks espec. via 
Siberia. Airmail, if it gets through, takes abt. 4 weeks. 

We are all well & have sufficient to eat and nothing to 
complain. 

Please keep on of sending the mail c/o Deutsche Bank, 
Berlin. 


(Please turn.) 
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Sending you the compliments of the season & with kind re¬ 
gards to my old friends in your good office, I remain. 

Very truly yours, 

(S) Richard Guessefeldt. 

Mrs. G. & I will leave for Rome on the 10th & return to 
Berlin probably at the end of March or beginning of April, if 
nothing unforeseen happens to cause an earlier return. 

No other letter dated later than above mentioned has so far 
reached me. 

Defendant's Exhibit F-l 

Berlin—Lichterfelde West. 

Bishop Trust Co. Ltd., 

P. 0. Box 2390, 

Honolulu, Hawaii, U.S. A. 

(Postmarked Oct. 17, 1941) 

Dear Sirs: 


Conditions have changed and I am aware that no remittance 
can be made at present & I know that you will take good care 
of my affairs & I hope that I will live long enough to return or 
make a trip to Honolulu again some days. Mrs. G. & I intend 
to go to Rome again for the 3 winter months, Decbr.-March. 
My mail address will be the same as before. Mrs. G. & my 
daughter & myself are all well & have nothing to complain. 
With kind regards to all your office force & other acquaintances 
in Honolulu who may inquire abt. us, I remain Yours truly. 
Trusting to hear from you sometime. 

Richard Guessefeldt. 

Berlin-Lichterfelde West, 

Drake Str. #30. 

Defendant’s Exhibit J 

Application for Immigration Visa 
and Alien Registration 

To the American Consulate *t Berlin, Germany: 

I, the undersigned Applicant for an Immigration Visa and 
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Alien Registration, being duly sworn, state the following facts 
regarding myself: 

* * * * * 

Full and true name: Richard Robert Conrad Guessefeldt. 

Last permanent residence: 8 Domhermstrasse, Havelberg/ 
Brandenburg, Germany. 

Date and place of birth: April 21,1870 at Havelberg/Branden- 
burg, Germany. 

Occupation: None. 

* * # # * 

That since reaching the age of 14 years I have resided at 
the following places, during the periods stated to wit: 1884- 
1888 Havelberg, Germany; 1888-1896 in different cities of 
Germany as apprentice learning a trade; 1896-1938 Honolulu, 
Hawaii, with visits to Germany in the years of 1913, 1922, 
1925, 1930, 1934 and 1938, in which year I returned to Ger¬ 
many; since 1938 Germany with trips to Italy in the winters 
of 1939,1940 and 1941; 

That I am married, and the name of my wife is Margarethe 
Guessefeldt who was bom at Havelberg/Brandenburg, Ger¬ 
many ; and resides at 8 Domhermstrasse, Havelberg/Branden¬ 
burg, Germany; 

* * * # # 

That my purpose in going to the United States is to establish 
residence. 

***** 

Subscribed and sworn to before me this 5th day of July 1949. 


Dejendant’s Exhibit L-l 

Zurich, 12-11-1934. 


Bishop Trust Co., Ltd., 

Honolulu. 

(Attention of Mr. G. Sumner.) 
Dear Sirs: 


So far I found Germany 1000 times better than in my previ¬ 
ous visits & I must say that I like it here very much, as every- 
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thing is strict & clean, no selfishness & bribery, no fear of attacks 
& danger on the streets; everybody is happy again & has better 
hopes for the future & willing to work together to build up 
again what the others during their regime 1919-1933 have de¬ 
stroyed. Of course there are some, who on account of their 
age & short sight & the loss of their power will not work to¬ 
gether & start all kinds bad news abt. Germany, espec. those 
former wrongdoers, who have left Germany now. If other 
countries allow to boycott German goods, they wil hurt them¬ 
selves, as they will not be able to sell their rawmaterials & Ger¬ 
many is on its way not only to produce substitutes but to create 
new weave materials & other raw materials I believe the ger¬ 
man people will stand together & pull through, as they have 
seen much harder times before than now, even if the Devisen 

& Gold Reserves are not large. 

« * # ♦ # 

Yours very truly, 

R. Guessefeldt. 

* * * * * 


Defendant’s Exhabit M-l 

Rome, Italy, Feb. 19th 1940. 

(c/o American Express Co. Piazza di Spagna) 

Bishop Trust Co., Ltd., 

Honolulu, Hawaii. 

Dear Sirs: 

* * • * * 

On account of the extreme & continued cold weather all over 
Europe I will stay here for awhile yet, until the weather is 
getting & will stay warmer. Even in Rome until to-day the 
cold weather spells were felt very much by the people, as same 
has not occurred for many years. 

Until further notice please send all mail for me c/o American 
Express Co., Piazza di Spagna, Rome, Italy, & this firm will 
forward same on to my address which I may give them from 
time to time. Since New Year the United States Line has 2 
Steamers running between New York & Italy, which will 
greatly improve the mail service. 


282101—58-4 
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* * 

Very sincerely, 


Richard Guessefeldt. 


Defendant’s Exhibit P 


May 27. 1941. 

Mr. Richard Guessefeldt, 

(C/o Deutsche Bank, Nebersee-Abtly., 

Berlin, W. 8, Germany.) 

Dear Mr. Guessefeldt: We are in receipt of the following 
quoted cable from you dated in Berlin on May 22. 1941. and 
received by us May 23,1941: 

“Sell stocks standing in joint name which can be sold imme¬ 
diately and remit than balance of joint account including also 
two months income from trust in round sum to American Ex¬ 
press Berlin as formerly immediately. 

Richard Guessefeldt." 

We have quoted the cable exactly as received by us and you 
will note the two underlined words which were slightly 
scrambled. 

***** 

Yesterday, May 26th, we cabled the sum of $3,500.00 to 
American Express Company for your account, $3,000.00 from 
your Agency account and $500.00 from the trust account. Your 
trust account showed a net income credit of $745.80, but inas¬ 
much as income taxes will be payable in June, we cabled you, 
in round figures as you requested, the sum of $500.00 from the 
trust income. 

♦ * ♦ ♦ • 


Very truly yours, 


(S) J. K. Clarke, 

J. K. Clarke, 

Vice President, Bishop Trust Co. 

* * * 


Defendant’s Exhibit R-l 
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U. S. Department of Justice, 

Overseas Branch, 172-176 Clay-Allee, Berlin-Dahlem 


# 


# 


In connection with our conversation with your Mr. Sternberg 
who visited us yesterday, we are sending you enclosed also a 
list of the individual transactions in securities made by Mr. 
Richard Guessefeldt. We found these data in our card index 
for deposits of securities; this card index is in our hands. 

We hope that these particulars will be of use to you and are, 
yours truly. 


Deutsche Bank, 
(S) Schultz, 

(S) Oehme. 

Transactions re Richard Guessefeldt 

RM 


RM8.500 Elektr. Lieferungs Ges. shares later on converted into 
RM4.250: 

August 19. 193S: Delivered by the Bank fuer Landwirt- 


schaft_—-- 6, S00 

May 8. 1942: Capital adjustment- + 1,700 


RM1,200. OMZ Ver. Ost und Mitteldeutsche Zement shares, 
March 24. 1942: Exchange___ 


8.500' 
+ 1 , 200 ' . 


RM2.300 IG Farbeaindustrie shares: 

August 19, 1938: Delivered by the Bank fuer Landwirt- 


schaft_-___ 1,500 

September 17, 1942: Capital adjustment_ +375 

October 21. 1942: Subscription right exercised_ +425 . . 


2,300 


RM2300 Dessauer Gas shares: 

August 19,1938: Delivered by Bank fuer Landwirtschaft- 1,600 

October 13, 1938: Purchase_ +400 

November 16,1942: Capital adjustment- +300 


2,300 


RM1.000 Allgemeine Elektrizitaets-Gesellschaft shares: 

• August 19, 1938: Delivered by the Bank fuer Landwirt¬ 


schaft___ 600 

April 21, 1941: Subscription right exercised_‘_ +200 
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UM3,000 Allgemeine Elektrizitaets-Gesellschaft shares—Con. RM 

June 4,1943: Capital adjustment- -1-160 

June 4, 1943: Purchase_1_— +40 


1,000 


RM 1,200 Schultheiss-Patzenhofer Brauerel shares: 

August 19, 1938: Delivered by the Bank fuer Landwirt¬ 
schaft_ 900 

January 23,11)39: Purchase- +100 

June 25,1942: Change of firm name_ +200 


1,200 


RM1.000 Deutsche Bank shares: 

August 19, 1938: Delivered by the Bank fuer Landwirt- 

schaft_ 400 

December 4, 1940: Purchase_ +100 

June 31. 1941_ +500 


1,000 


RM3,000 4% 1943, Metallgesellschaft bonds, A/O, April 5, 

1943: Subscription_ +3,000 

RM3.000 4% A. G. fuer Kraftstoffanlagen bonds J/J, February 

23, 1943: Subscription_ +3,000 

RM3.000 4% 1943, Oberschlesische Hydrierwerke bonds J/J, 

July 3, 1943: Subscription_ +3,000 

RM10.000 3%% 1941: III. German Reich treasury bonds 

16.J/J, June 19, 1941: Purchase of June 18th_ +10,000 

RM10,000 4% 1940, German Railroad loan, A/O, June 19, 

1941: Purchase of June 18th_ +10,000 

RM400 3%% 1943: II. Reich treasury bonds, 16.A/0, Septem¬ 
ber 22, 1943: Exchange- 400 

RM3.000 4% 1943: Berghuette bonds A/O, June 17,1943: Sub¬ 
scription_ +3,000 

RM3.000 4% 1943, Stickstoffwerke Ostmark bonds, F/A, Feb¬ 
ruary 20, 1943: Subscription_ +3,000 

RM600 German drawing certificates + redemption loan: 

August 19,1938: Sent by the Bank fuer Landwirtschaft— 1,100 


August 19,1938: Sent by the Bank fuer Landwirtschaft-. +50 

August 20,1938: Credited (drawn)- -*-50 

March 29,1939: Credited (drawn)- -*-12.50 

March 29, 1940: Credited (drawn)- -*-12.50 

March 21,1941: Credited (drawn)-- -*-187.5$ 

March 20,1942: Credited (drawn)- -*-12.50 

September 21,1942: Credited (drawn)-- -*-75 

March 1,1945: Credited (drawn)- -*-250 


600 
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Defendant's Exhibit S 


May 28, 1952. 


CERTIFICATE OF NON-EXISTENCE OF RECORD 


I, A. W. Corthell, hereby certify to the following: 

1. That I am Chief of the Information, Mail and Files Sec¬ 
tion, Administrative Division, of the Central Office, Immigra¬ 
tion and Naturalization Service, United States Department of 
Justice, and by virtue of such position and authority contained 
in 8 C. F. R. 383.7 (b), that I am custodian of all records of the 
Central Office of the United States Immigration and Naturali¬ 
zation Service, including applications for reentry permits and 
extension thereof, filed with the Commissioner of Immigration 
and Naturalization pursuant to Section 10 (e) of the Immigra¬ 
tion Act of 1924 (8 U. S. C. 210e) and similar requirements of 
8 C. F. R. 164.7. 

2. That I have caused diligent examination and search to be 
made of said records and that there does appear therein a rec¬ 
ord of issuance of reentry permit number 1191987 on March 26, 
1938, to Richard Guessefeldt, and that there does not appear 
any record of an application for the extension of this reentry 
permit beyond March 26, 1940. 

A. W. Corthell, 

A. W. Corthell, 

Chief, Information, Mail & Files Section. 


Defendant's Exhibit T-l 

Ejssingen, 8.28.34. 

Mr. G. Sumner, 

(%Bishop Trust Co., Honolulu, Hawaii, U. S. A.) 
Dear Mr. Sumner: 


Germany has a different face now & looks 1000 times better 
than I saw it on my 3 previous trips. All the bad news in the 
paper are made up are nothing but lies. I am enjoying my stay 
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in Germany, as people are happy & safe against unrest & united. 
Hoping you are well & the Trust Co. business is good. 

Aloha Nui 

Yours truly, 

R. Guessefeldt. 

Defendant's Exhibit U-l 

Havelberg, 4/28/46. 

Deutsche Bank, 

Department: Foreign Countries $ — Overseas . 

[Stamp] Mag 6,1946. 

Berlin N 8, [one word illegible] 8/5/46 
In view of the fact that the Foreign Department was hit 
several times during the war and since possibly losses of or 
damage to documents owned by clients occurred, I wish to send 
you herewith a copy of the account statements, as follows: 
Accounts: 

Domestic account as of 12/31/44: RM1,780—RM1,000 of 
this was transferred on 2/2/45 
Free account as of 12/31/44: RM2,788 
Securities as of 6/30/1944 in G. S.: 

RM1,000 Deutsche Bank Akt. [Aktiengesellschaft—Cor¬ 
poration] 

RM1,200 Schultheiss Patzenhofer Akt. 

RM2,3001. G. Farbenindustrie Akt. 

RM8,500 Elektr. Lieferungs Ges. Akt. 

RM2,300 Deutsche Cont. Gas Dessau Akt. 

RM1,000 Allgem. Electr. Ges. Akt. 

RM850 Deutsche Auslos. Scheme mit Abloes Scheme An- 
leihe [German lottery bonds with redemption loan cou¬ 
pons] (RM250 of this was drawn for payment as of 
3/1/1945). 

RM10,000—4% German Reich Railroad loan. 

RM10,000—3}/>% 1941 German Treasury Certificates. 
RM1,200 OMZ Zeraent Akt. 

RM3,000—4% 1943 Stickstoffwerke Ostmark. 

RM3,000—4 % 1943 A. G. fuer Kraftstoffanlage bonds. 
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RM3,000—4% 1943 Metallgesellschaft bonds. 

RM(?)—4% 1943 Berghuette bonds. 

RM3,000—4% 1943 Oberschles. Hydrierwerke bonds. 
RM400—3 Y 2 % 1943 II German Treasury Certificates. 
$105 Furthermore, the late bank director Reiss was to deliver 
to you $105 U. S. A. dollar bills for sale. 


Very truly yours, 


Richard Guessefeldt. 


Defendant’s Exhibit V-l 

New York, N. Y., May 2, 1950 . 

Re: Securities conversion proceeding 
Deutsche Bank, 

9 Viktoria Luise Platz, Berlin W SO. 

Enclosed I send you a power of attorney and I instruct you 
to report the securities in the collection deposit as listed below 
and as per statement of account of December 31, 1944, for 
purposes of the securities conversion proceedings and to effect 
such proceedings: 

RM 

2,300 Deutsche Continental Gas. 

2,300 I. G. Farben. 

1,200 Ost & Mittel Deutsche Cement. 

1,000 Deutsche Bank shares. 

1,000 AEG. 

8,500 Elektrische Lieferung. 

1,200 Schultheiss Patzenhofer. 

3,000 Mettall bonds. 

3,000 Schlessische Berghuetten bonds. 

3,000 Stickstoff bonds. 

3,000 Oberschlessische Hydrier Werke bonds. 

3,000 Kraftstoff Anlage bonds. 

10,000 Railroad bonds 4%. 

10,000 German Treasury Certificates 3^%. 

400 German Treasury Certificates 3%%. 
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RM 

600 Redemption debt of “Alt-Besitz” loan. (RM 250 
of that were drawn in October 1944. The 
amount is the quintuple plus interest since 1926 
and has a value of approx. RM 2200. This has 
not been credited to me nor has it been credited 
at any time after the drawing.) 

3.246.32 Bank account—Domestic account—as per statement 
of 12/31/44. 

2788 Free Marks—bank account—as per statement of 
12/31/44. 

The aforementioned securities are located in the collection 
deposit of the Deutsche Bank, Maurerstrasse comer of Behren- 
strasse, Department Foreign Countries 3. 

I have empowered my niece, Miss Annaliese Mewes, 19a 
Machnowerstresse, 2d floor, Berlin-Zehlendorf, to take care of 
arrangements, conferences, and correspondence in my behalf 
and to sign and receive mail for me. Therefore please contact 
Miss Annaliese Mewes directly for all correspondence., etc., in 
this matter. 

Very truly yours, 

(S) Richard Guessefeldt. 

Stipulation as to Defendants' Exhibit W 


It is hereby stipulated and agreed by and between the 
attorneys for the respective parties hereto as follows: 

* * * * * 

3. It is stipulated and agreed that the tabulation of steam¬ 
ship voyages prepared by defendants and marked Defendants’ 
Exhibit W, consisting of tables I and II, is a true and correct 
tabulation of information contained in the official files of the 
Immigration and Naturalization Service, United States De¬ 
partment of Justice and the United States Coast Guard. This 
tabulation is prepared from records of the Immigration and 
Naturalization Service which include records known as “Re- 




A 



4 


* 

* 
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ports of Boarding Officer” required for each ship entering a 
port of the United States and which reports the name of the 
ship, the date of sailing, the ports from which it sailed, the 
date of arrival in New York, the total number of passengers 
carried and the total number of citizens and aliens comprised 
in the passenger list, and from records of the United States 
Coast Guard which contain reports of annual inspections of 
passenger ships travelling to and from the United States show¬ 
ing, among other things, the official passenger capacity of each 
ship. 

It is stipulated and agreed that the tabulation prepared by 
defendants from these records may be admitted in evidence 
as if it represented the official records themselves, and that such 
official records need not be produced nor offered in evidence. 


Irom Italian and other southern European ports 
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Table I.—Ships sailing from Italian and other southern European ports —Continued 
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Italian and other southern European ports —Continued 
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Table II .—Ships sailing from Scandinavian ports —Continued 
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Defendant's Exhibit X 

♦ « * * * ♦ 

It is hereby stipulated and agreed that Mrs. Rosemary S. 
Davenport. Administrative Officer, Division of Protective 
Services, United States State Department, Washington, D. C., 
if called as a witness on behalf of defendant, would testify that: 

During 1941 and 1942 she was officially assigned in the State 
Department to the program of repatriating American citizens 
from Germany to this country; 

After December 8,1941, this program was carried out on be¬ 
half of the United States by representatives of the Swiss Gov¬ 
ernment, who maintained offices for that purpose in Germany 
in the following places: 


Berlin 

Dusseldorf 

Bregang 

Elbing 

Bremen 

Frankfurt 

Hamburg 

Cologne 

Leipzig 

Mannheim 

Munich 

Stuttgart 


Beginning in 1939, the Department of State made efforts to 
repatriate American citizens who were in war areas and might 
have encountered difficulty in returning to the United States. 
The Department of State made arrangements through the 
United States Maritime Commission to send ships to Europe 
in 1940, and in 1941, to evacuate those American citizens in 
Germany and other war areas who desired to return. In 1940 
and 1941, five passenger vessels were diverted from their reg¬ 
ular voyages to make six trips to Europe for the express pur¬ 
pose of repatriating American citizens and alien members of 
their families. The names of the ships, the dates of their voy¬ 
ages, the number of passengers carried, including both citizens 
and aliens, are indicated on the accompanying table marked 
“Exhibit A.” These ships carried a total of 4,525 passengers, 
including approximately 4,000 United States citizens and ap¬ 
proximately 500 aliens. The Department of State prior to 
May 16, 1940, had repeatedly warned United States citizens 
in belligerent areas to return to the United States and in addi¬ 
tion arranged to make the above-mentioned ships available to 
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assist in such return. In fact, where necessary, the Depart¬ 
ment also loaned funds to those persons in need of passage 
money. 

In 1942, after the United States entered the war, the De¬ 
partment of State chartered the SS. Drottningholm for the pur¬ 
pose of exchanging diplomatic and consular personnel of the 
belligerent countries. This ship made two voyages in 1942 
under special safe conduct arrangements with the belligerent 
nations. The passenger space on this ship remaining after 
accommodating United States diplomatic personnel and their 
families was made available to private American citizens and 
alien members of their families. Accordingly this ship, on its 
two voyages to the United States, carried 953 American citizens 
and approximately 867 aliens. The details of these voyages 
are set forth in Exhibit A attached. 

Passage on this ship was arranged by the Swiss Government 
acting on behalf of the United States after this Government 
entered the war. American citizens desiring to return to the 
United States either alone or accompanied by alien members of 
their families were advised to register with the Swiss represent¬ 
atives in the belligerent areas to evidence their desire to re¬ 
turn. The Swiss Government in turn arranged passage on 
the exchange voyages of the SS. Drottningholm, over and above 
the space required for United States diplomatic and consular 
personnel, for citizens and aliens so registered. These arrange¬ 
ments were pursuant to mutual agreement between the United 
States and the belligerent countries. The persons actually re¬ 
patriated on these voyages were, accordingly, persons who had 
registered with Swiss representatives. 

She has in her official custody the lists of names of American 
citizens in Germany who made application for repatriation. 
These lists also include, with the names of the United States 
citizens, the names of any alien members of their families who 
wished to accompany them. She has examined these lists in 
the files of the Department of State, and these lists do not in¬ 
clude the names of Christel Guessefeldt, Margarethe Guesse- 
feldt or plaintiff, Richard Guessefeldt. None of these persons, 
therefore, made application for repatriation. 


8TA 


Dated: October24,1952. 

* # * • * 

Exhibit A 


Ship* tent to Europe to repatriate American* before the tear 


Name 

Date of sailing 
from United 
States 

Destination 

Number repatriated 
American citizens 

Aliens 

Washington_ 

May 30,1940 

fLe Verdon. 

< Lisbon --- 

11,532 American clti- 

(105 aliens. 

31 alien wives; 

■ 6 alien husbands. 


lOalway. 

| sens. 

32 alien children. 

Roosevelt__ 

May 24,1940 

June 28,1940 

July 2.1940 

July 1940 

Galway_ 

666 American citi- 

36 alien parents. 

32 aooompanying 
alien relatives. 
Approximately 212 
aliens. 

Washington_ 

Galway_ 

tens. 

1,370 American citi¬ 
zens. 

800 American citi- 

Manhattan 

Lisbon . __ _ _ 

American Legion_ 

Petsamo, Finland.. 

tens and alien 
members of fam¬ 
ily. 

777 American dti- 

f94 aliens. 

125 alien wives. 

West Point. 

July 27,1941 

France. 

tens. 

380 passengers in- 

| ll alien husbands* 
112 alien parents. 



eluding 43 priv¬ 
ate American cit¬ 
izens. 



Ship* tent to Europe to repatriate Americans after United States entered 

the war 


Name 

Date of arrival 
in United 
States 

Sailing from— 

Number repatriated 
American citizens 

Aliens 

Drottningholm. 

June 1,1942 

June 30,1942 

Lisbon..... 

478 American citi¬ 
zens. 

475 American citi¬ 
zens. 

Approximately 400 
aliens. 

467 aliens. 

HmttnlnfSnlm 

Lisbon_ 




Joint Exhibit 1 


This indenture made the 11th day of May 1934, between 
Richard Guessefeldt of Honolulu, City and County of Hono¬ 
lulu, Territory of Hawaii, hereinafter called the “Settlor,” of 
the First Part, and Bishop Trust Company, limited, a Hawai¬ 
ian corporation, hereinafter called the “Trustee,” of the Second 
Part, 

» • « * • 

(c) All the rest, residue and remainder of the trust estate to 
the Settlor’s said daughter, Christel Guessefeldt, absolutely and 
forever; provided however, that if she shall have died, the 
Trustee shall hold all the rest, residue and remainder of the 
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trust estate in further trust to pay the income thereof to the 
children of the Settlor’s daughter, until her youngest child at¬ 
tains the age of twenty (20) years or would have attained that 
age had he or she lived so long, the issue of any deceased child 
to take the parent’s share equally if more than one per stirpes 
and not per capita, and when the youngest child of the Settlor’s 
said daughter attains the age of twenty (20) years or would 
have attained that age had he or she lived so long, to convey and 
assign all of the rest, residue and remainder of the trust estate 
free and clear of and from any trust to the children of the 
Settlor’s daughter equally if more than one, absolutely and 
forever, the issue of any deceased child to take the parent’s 
share, equally if more than one, per stirpes and not per capita; 
provided, further, that if the Settlor’s said daughter shall have 
died leaving no issue her then surviving, or if the Settlor’s said 
daughter’s issue shall all die before the said daughter’s young¬ 
est child attains the age of twenty (20) years, or before said 
youngest child would have attained that age had he or she lived 
so long, then the Trustee shall convey, assign and transfer all 
of the rest, residue and remainder of the trust estate as follows: 

Four-tenths (4/10ths) thereof to the Settlor’s said sister, 
Agnes Mewes, if she is then living, or if she shall die before that 
time, then to her issue, in equal shares, per stirpes and not per 
capita; or if she leaves no issue then surviving, then to the 
Settlor’s heirs-at-law determined under the laws of descent then 
in force in the Territory of Hawaii, as though he had died intes¬ 
tate at the time of the termination of the trust estate; 

Two-tenths (2/10ths) thereof to the Settlor’s brother, Albert 
Guessefeldt, residing at Werder, Havel, Germany, if he is then 
living, or if he shall die before that time, then to his issue in 
equal shares per stirpes and not per capita; or if he leaves no 
issue then surviving, then to the Settlor’s heirs-at-law deter¬ 
mined under the laws of descent then in force in the Territory 
of Hawaii, as though he had died intestate at the time of the 
termination of the trust estate; 

Two-tenths (2/10ths) thereof to the Settlor’s Wife’s sister, 
Kate Bocatius, if she is then living, and if die shall die before 
that time, then in equal shares to her sister, the said Gertrude 
Bocatius, and to her brother, the said Carl Bocatius, and in the 
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event that either her said brother or said sister shall not be then 
living, the issue of such deceased brother or sister shall receive 
the share to which the said brother or sister would have been 
entitled in equal shares, per stirpes and not per capita; and in 
the event that either the said brother or the said sister shall 
die leaving no issue them surviving, then the whole of this two- 
tenths share shall go to the surviving brother or sister as the 
case may be; or if such brother or sister has died prior to that 
time leaving issue them surviving, then to such issue in equal 
shares, per stirpes and not per capita; provided, however, that 
if no issue of the said brother or the said sister shall be then 
surviving, then said two-tenths (2/10ths) share shall go to the 
Settlor’s heirs-at-law determined under the laws of descent 
then in force in the Territory of Hawaii as though he had died 
at the time of the termination of the trust estate; and 
Two-tenths (2/10ths) thereof to the town of Havelberg on 
Havel, Germany. 

***** 


Joint Exhibit 2 

This indenture, made this 18th day of January 1938, by and 
between Richard Guessefeldt, hereinafter called the “Settlor,” 
and Bishop Trust Company, Limited, a Hawaiian corporation. 
Trustee under Deed of Trust made by said Settlor dated May 
11,1934, hereinafter called the “Trustee,” 

* * # • * 

Now, therefore, this indenture witnesseth that the Settlor, 
pursuant to the power in him reserved under said Trust Deed 
and every power him hereunto enabling, does hereby amend 
said Trust Deed beginning with paragraph First (a) of said 
Trust Deed so that said Trust Deed shall henceforth read and 
be as follows: 

“(a) The Trustee shall pay the net income quarterly or at 
such other times as the Settlor may direct to or for the use and 
benefit of or for the account of the Settlor for and during his 
lifetime. Upon the death of the Settlor the Trustee shall pay 
from the capital of the trust estate all of the just debts and 
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funeral and testamentary expenses of the Settlor and also all 
federal taxes of every kind or sort, if any, and also all terri¬ 
torial, estate, inheritance and/or all other taxes, if any, to 
which the Settlor and/or his estate and/or any beneficiary of 
this trust shall be subject, but all the payments herein enu¬ 
merated shall be made from the trust estate only insofar as 
the unsettled property of the Settlor shall be insufficient for 
such payments; 

* # • • • 

If my daughter shall die before attaining the age of thirty- 
five (35) years, leaving no children lawfully begotten her sur¬ 
viving, or if my daughter shall predecease my wife and shall 
leave no lawful issue who shall be alive at the time of my wife’s 
death, or if all of the lawfully begotten children of my said 
daughter and/or the surviving lawful issue of any deceased 
child of my daughter shall die before twenty-one (21) years 
after the death of the survivor of my wife and daughter, then 
in the first case upon the death of my daughter, and in the 
second case upon the death of my wife, and in the third case 
upon the death of the last survivor of the children of my daugh¬ 
ter and/or the lawful issue of said children, this trust shall cease 
and determine and the property then comprising my trust 
estate, together with the accumulated income thereof, shall 
thereupon vest in and shall be transferred, conveyed and de¬ 
livered by the Trustee, absolutely and in fee simple, free and 
clear from any trusts as follows: Two-fifths (%) to Agnes 
Mewes, sister of the Settlor, presently residing at Berlin Zeh- 
lendorf, Germany, if she be then living, and if she be then dead, 
then, in equal shares, to her lawful surviving issue per stirpes 
and not per capita; One-fifth (MO to Albert Guessefeldt, 
brother of the Settlor, presently residing at Werder, Havel, 
Germany, if he be then living and if he be then dead, then, in 
equal shares, to his lawful surviving issue per stirpes and not 
per capita; One-fifth (MO to Kate Bocatius, sister-in-law of 
the Settlor, presently residing at Havelberg, Germany, if she 
be then alive, and if she be then dead, then said One-fifth (%) 
in equal shares, to Gertrude Bocatius, her sister, and Carl 
Bocatius, her brother, if they be then alive; if either of them 
shall be then dead leaving lawful issue her or him surviving. 
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then said lawful issue shall receive, in equal shares, per stirpes 
and not per capita, the share of said trust estate which said 
decedent would have been entitled to receive if living; in the 
event that either said Gertrude Bocatius or Carl Bocatius shall 
be then dead leaving no lawful issue her or him surviving, then 
the survivor of said Gertrude Bocatius and Carl Bocatius shall 
receive the entire One-fifth (%) share, or if such brother or 
sister shall have died prior to that time leaving lawful sur¬ 
viving, issue, then to such lawful issue, in equal shares; per 
stirpes and not per capita; One-fifth (%) to the Town of 
Havelberg on Havel, Germany, to be used by said town for 
such general community purposes as its governing body may 
determine. If Agnes Mewes or Albert Guessefeldt shall be 
dead leaving no lawful issue them surviving at the time when 
this trust shall cease and determine as hereinabove provided, 
or if said Kate Bocatius shall be then dead and Gertrude 
Bocatius and Carl Bocatius shall also be dead leaving no law¬ 
ful issue them surviving at the time when this trust shall cease 
and determine as hereinabove provided, then the share of said 
trust estate which is distributable under the preceding provi¬ 
sions to such person or his or her issue shall vest in and be 
distributed to those persons who are the heirs at law of the 
Settlor under the statute of descent of the Territory of Hawaii 
then in force and effect as if the Settlor had died intestate and 
domiciled in the Territory of Hawaii at the time of such termi¬ 
nation, and if no heirs at law of the Settlor can be found within 
five (5) years from said date of distribution, then said share 
shall be distributed, absolutely and in fee simple, to the Town 
of Havelberg on Havel, Germany, to be used by said town for 
such general community purposes as its governing body may 
determine; 

* * * * * 

Joint Exhibit 3 

This indenture, made this 4th day of March 1938, by and 
between Richard Guessefeldt, hereinafter called the “Settlor,” 
and Bishop Trust Company, Limited, a Hawaiian corporation, 
Trustee under Deed of Trust made by said Settlor dated May 
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11,1934, as amended into Trust Deed dated January 19, 1938, 
hereinafter called the “Trustee/’ 


Now, therefore, this indenture witnesseth that the Settlor, 
pursuant to the power in him reserved under said Amended 
Trust Deed and every power him hereunto enabling, does 
hereby amend said Amended Trust Deed by amending para¬ 
graphs (a), (c) and (d) of said Amended Trust Deed of Janu¬ 
ary 19, 1938, so that said paragraphs of said Amended Trust 
Deed shall henceforth read and be as follows: 

“(a) The Trustee shall pay the net income quarterly or at 
such other times as the Settlor may direct to or for the use and 
benefit of or for the account of the Settlor for and during his 
lifetime. Upon the death of the Settlor the Trustee shall pay 
from the capital of the trust estate all of the just debts and 
funeral and testamentary expenses of the Settlor and also all 
federal taxes of every kind or sort, if any, and also all territorial, 
estate, inheritance and/or all other taxes, if any, and also all 
taxes imposed by the laws of Germany, if any, to which the 
Settlor and/or his estate and/or any beneficiary of this trust 
shall be subject, but all the payments herein enumerated shall 
be made from the trust estate only insofar as the unsettled 
property of the Settlor shall be insufficient for such payments; 

* * * # * 


Joint Exhibit 4 

Bishop Trust Company, Limited 

***** 

Re: Richard M. Guessefeldt Trust. 

Dear Mr. Klepinger: In reply to your letter of July 3, 
1952, we enclose statement of remittances as requested. 

You will note that one statement lists the quarterly trans¬ 
fers of net income from the Trust to the Agency Account, from 
which withdrawals were made by Mr. Guessefeldt personally 
prior to his departure from the Territory, and from which let¬ 
ters of credit were issued, as shown in the second statement. - 
As most of the withdrawals were made under letters of credit, 
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we are unable to determine the exact withdrawal dates and 
where withdrawn. 

We trust this information is what you need. 

Yours very truly, 

(S) W. T. O’Heron. 


Richard M. Guessefeldt Trust—Jult 8, 1952 

TRANSFER OF NET INCOME QUARTERLY TO RICHARD AND MARGARETHE AGENCY 


ACCOUNT 

1938 Amount 

Max. 31, net income for quarter to 3/31/38..$1, 381. 89 

June 29, net income for quarter to 6/30/38...— 1, 386. 81 

Sept. 30, net income for quarter to 9/30/38... 1,193. 65 

Dec. 30, net income for quarter to 12/31/38... 1, 696. 22 

1939 

Mar. 31, net income for quarter to 3/31/39.... 1, 194. 82 

June 30, net income for quarter to 6/30/39.____ 1, 255. 53 

Sept. 30, net income for quarter to 9/30/39.-.. 346. 50 

Dec. 30, net income for quarter to 12/30/39 on account income. . 1, 736. 84 

mo 

Mar. 12, net income for quarter to 3/31/40.... 1, 169. 73 

June 30, net income for quarter to 6/30/40.. 1, 250. 48 

Oct. 1, net income for quarter to 9/30/40.... 1, 302. 68 

Dec. 31, net income for quarter to 12/31/40.. 1, 765. 92 

mi 

Mar. 31, net income for quarter to 3/31/41. 1, 268. 27 

June 28, net income for quarter to 6/30/41 to cover overdraft and 

close Agency Account___ 740. 51 

mi 

May 26, telegraphic transfer to American Express Co., of New 

York for account of Richard M. Guessefeldt_ 500. 00 

1948 

Aug. 27, Attorney General of U. S., Account No. 28-28527, 
balance due under Vesting Order No. 10616_$24,081.75 


RICHARD AND MARGARETHE GUE8SEFELDT AGENCY ACCOUNT—JULY 8, 1952 


^Honolulu- 


1938 

Jan. 3, Cash to self— 

Jan. 13, Cash to self.. 

Jan. 14, Cash to self. . 

Feb. 1, Cash to self— 

Feb. 11, Cash to self.. 

Mar. 2, Cash to self... 

Mar. 8, Cash to self... 

Mar. 24, Cash to self.. 

Apr. 13, Cash to self.. 

Apr. 20, Cash to self. .. 

May 19, Bishop National Bank—Letter of Credit #3877- 
May 19, Bishop National Bank—Letter of Credit #3878. 


Amount 

$100.00 

75.00 

4,000.00 

100.00 

75.00 

100.00 

300.00 

100.00 

700.00 

200.00 

1,000.00 

500.00 
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RICHARD AND MARGARETHE GUES8EFELDT AGENCY ACCOUNT—JULY 8, 1052—COD. 
1959 Amount 

Jan. 12, Bishop National Bank—Letter of Credit #3877._ $50.00 

Jan. 20, Bishop National Bank—^L^tter of Creidt #3877_ 100. 00 

Jan. 27, Bishop National Bank—Letter of Credit #3877_ 80. 00 

Feb. 16, Bishop Natonal Bank—Letter of Credit #3877_ 860. 00 

Mar. 8, Bishop National Bank—Letter of Credit #3878_ 300. 00 

July 8, Bishop National Bank—Letter of Credit #3877_ 100. 00 

Aug. 11, Bishop National Bank—Letter of Credit #3877_ 142. 50 

Sept. 5, Bishop National Bank—Letter of Credit #3877_ 233. 00 

Oct. 1, Bishop National Bank —Letter of Credit #3877_ 200. 00 

Oct. 25, Bishop National Bank—Letter of Credit #3877_ 200. 00 

Oct. 25, Bishop National Bank—Letter of Credit #3878_ 1, 700. 00 

1940 

Jan. 26, Bishop National Bank—Letter of Credit #3877- 100. 00 

Feb. 8, Bishop National Bank—Letter of Credit #3877_ 100. 00 

Feb. 29, Bishop National Bank—Letter of Credit #3877_ 100. 00 

Mar. 14, Bishop National Bank—Letter of Credit #3877_ 100. 00 

Apr. 13, Bishop National Bank—Letter of Credit #3877_ 100. 00 

Apr. 27, Bishop National Bank—Letter of Credit #3877_ 350. 00 

May 28, Liberty Bank of Honolulu, for check to order of Ameri¬ 
can Express Co., Berlin, Germany, for account of Richard 

Guessefcldt_ 2, 000. 00 

June 7, Bishop National Bank—Letter of Credit #3877_ 100. 00 

July 11, Bishop National Bank, T/T to American Express Co., 

New York, for account American Express Co., in Berlin, Ger¬ 
many for credit of R. Guessefcldt_____ 2, 000. 00 

Oct. 26, Bishop National Bank, T/T to American Express Co., 

New York, for account American Express Co., in Berlin, Ger¬ 
many for credit of R. Guessefeldt__ 2, 000. 00 

1941 

Jan. 29, Bishop National Bank, T/T to American Express Co., 

New York, for account American Express Co., in Berlin, Ger¬ 
many for credit of R. Guessefeldt____ 3, 000. 00 

Apr. 10, Bishop National Bank, T/T to American Express Co., 

New York, for account American Express Co., in Berlin, Ger¬ 
many for credit of R. Guessefeldt____- 2, 584. 50 

May 26, Bishop National Bank, T/T to American Express Co., 

New York, for account American Express Co., in Berlin Ger¬ 
many for credit of R. Guessefeldt____ 3, 000. 00 

Bishop National Bank Letter of Credit No. 3878 in the amount of $2,500 
was issued on 4/19/38 to Miss Christel Guessefeldt. Withdrawals paid from 
Agency Account. 

Bishop National Bank Letter of Credit No. 3877 in the amount of $6,500 
was issued on 4/19/38 to Mr. Richard Guessefeldt and/or Mrs. Margarethe 
Guessefeldt. Withdrawals paid from Agency Account. 


v. t. aovt*i«t*T rtiRTiiM orrtcsi it«j 
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STATEMENT OF QUESTIONS PRESENTED 

L Whether Richard Guessefeldt, a German national, 
who (a) maintained continuously a domicile in Ha¬ 
waii from 1896 to 1952; (b) went to Europe on a 
vacation trip in 1938, storing his furniture and per¬ 
sonal effects in Hawaii, leaving all his money and 
business affairs there in the hands of the Bishop 
Trust Company, Ltd., of Hawaii; (c) was prevented 
from returning to the United States by the outbreak 
of World War II; (d) while in Germany intended 
at all times to return to the United States as soon 
as practicable; (e) never voted or engaged in politi¬ 
cal affairs in Germany; (f) paid no German taxes; 
(g) purchased no real estate in Germany; and (h) 
stayed only in hotels or pensions—became a “resi¬ 
dent” of Germany within the meaning of section 2 
of the Trading With the Enemy Act? 

II. Whether the decision below is not flatly contrary to 
the decision of the Supreme Court of the United 
States in this case (342 U.S. 308), and to this Court’s 
decision in McGrath v. Zander, 85 App. D.C. 334, 
177 F. 2d 649? 

III. Whether certain of the trial court’s Findings of Fact 
are unsupported by, and are contrary to, the evi¬ 
dence? 
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Statement of the Case_ 2 

I. THE PRIOR LITIGATION SUSTAINING THE 

COMPLAINT: _ 2 

A. Lower Court Proceedings _ 2 

B. The Decision of The Supreme Court Holding 

That On The Allegations Of The Complaint, 
Guessefeldt Was Not “Resident Within” Ger- 
ma/ny Under Section 2 of the Trading With 
the Enemy Act _ 2 

n. THE PROOF _ 4 

A. Establishment of Guessefeldt’s Home, Domi¬ 

cile, and Residence in Hawaii in 1896 Which 
Continued Without Interruption Until His 
Death ixn 1952 _ 4 

B. Guessefeldt’$ Trips to Germany in 1903,1913 

and 1930-1931 _ 5 

C. Guessefeldt’s Preparations For A Vacation 

Trip to Germany and Italy in 1938 _ 5 

D. The Evidence Is Undisputed That Guesse¬ 
feldt Always Intended to Return to Hawaii.... 6 

E. The Guessefeldts Were Mere Transients 

While In Europe, and Regarded As “Aus- 
landers” by Natives _ 7 

F. Guessefeldts Toole No Part In Local German 

Affairs _ 7 

G. August 1939: Unsuccessful Efforts of Guesse¬ 
feldts to Return to Hawaii _ 8 

H. September 1939: The Outbreak of War. _ 8 
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ARGUMENT: 

Point 1. 
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Christel Guessefeldt, Appellant, 
vs. 

Herbert Brownell, Jr., et al., Appellees . 


Appeal from Final Judgment of the United States 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

The jurisdiction of the United States District Court 
for the District of Columbia was invoked under the Trad¬ 
ing With the Enemy Act, as amended, 50 U.S.C. App., 
section 9(a). 

Jurisdiction of this Court is based upon 28 U.S.C. sec¬ 
tions 1291 and 1294(1). 






STATEMENT OF THE CASE 


I. The Prior Litigation Sustaining the Complaint: 

A. Lower Court Proceedings: 

On December 5, 1949, Richard Guessefeldt filed a com¬ 
plaint in the United States District Court for the Dis¬ 
trict of Columbia, pursuant to section 9(a) of the Trad¬ 
ing With the Enemy Act, for the return of his property 
which had been seized by the Director of Alien Property 
in separate vesting orders in 1948 and 1949. 1 The Gov¬ 
ernment’s motion to dismiss the complaint was granted, 
and Guessefeldt’s motion for summary judgment was de¬ 
nied, on the ground that he was a citizen of Germany, 
and that under section 39 of the Trading With the Enemy 
Act no property could be returned to a German citizen. 
(89 F. Supp. 344). This Court affirmed. (191 F. 2d 639). 
The Supreme Court granted certiorari. 

B. The Decision of the Supreme Court Holding That 
on the Allegations of the Complaint, Guessefeldt was 
not “Resident Within” Germany under Section 2 of 
the Trading With the Enemy Act: 

The Supreme Court reversed this Court. See Guesse¬ 
feldt v. McGrath, 342 U.S. 308. It squarely held that on 
the allegations of the complaint, Guessefeldt was not a 
“resident within” Germany under section 2 of the Trading 
With the Enemy Act. It also held (with which we are 
not concerned here) that section 39 of that Act did not 
apply. 

In holding that Guessefeldt was not a “resident within” 


1 Vesting order 10616, February 14, 1948, 13 Fed. Reg. 702; 
Vesting order 13253, May 12, 1949, 14 Fed. Reg. 2887 (Jt. App. 
19A et seq.); Vesting order 13253 was amended, June 26, 1951, 
16 Fed. Reg. 6702, July 10, 1951. This included all personal prop¬ 
erty of his daughter (appellant), a natural-born American citizen. 
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Germany within the meaning of section 2, the Court, by 
Mr. Justice Frankfurter, said: 

“The first question to be decided is whether the claim¬ 
ant was ‘resident within the territory of a nation 
with which this country was at war within the mean¬ 
ing of sections 2 and 9(a) of the Trading With the 
Enemy Act. He was physically within the enemy’s 
territory. He contends, however, that the meaning 
conveyed by ‘resident within’ is something more than 
mere presence; at the least a domiciliary connotation, 
if not domicile, is implied. 

“Legislative history leaves the meaning shrouded. 
Some use of the term ‘domicile’ as the touchstone of 
enemy status is to be found in the Congressional 
hearings and reports. But on the floor, Representa¬ 
tive Montague, one of the managers of the bill, un¬ 
equivocally stated under close questioning that the 
statutory language was intended to cover much more 
than those domiciled in enemy nations. Yet prisoners 
of war, expeditionary forces and ‘sojourners’ were 
not, he said, intended to be included. 55 Cong. Rec. 
4922. 

“Guessefeldt retained his American domicile. More¬ 
over, if anything more than mere physical presence 
in enemy territory is required, it would seem clear 
that he was not an ‘enemy’ within the meaning of 
section 2. His stay was short. The circumstances 
negative any desire for a permanent or long-term con¬ 
nection with Germany. He intended, and indeed at¬ 
tempted, to leave there before this country entered the 
war. Being there under physical constraint, he is 
almost literally within the excepted class as authori¬ 
tatively indicated by Mr. Montague. To hold that 
‘resident within’ enemy territory implies something 
more than mere physical presence and something less 
than domicile is consistent with the emanations of 
Congressional purpose manifested in the entire Act, 
and the relevant extrinsic light, including the deci¬ 
sions of lower courts on this issue, which we note 
without specifically approving any of them. See Mc¬ 
Grath v. Zander, 177 F. 2d 649; Josephberg v. Mark¬ 
ham, 152 F. 2d 644; Stadtmuller v. Miller, 11 F. 2d 
732; Vowinckel v. First Fed. Trust Co., 10 F. 2d 19; 
Sarthou v. Clark, 78 F. Supp. 139.” 
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From the above quotation it is clear that the Supreme 
Court stated its approval of the rule laid down by this 
Court in McGrath v. Zander, 85 App. D.C. 324, 177 F 2d 
649. Therefore, the Zander case is the law of this circuit. 

II. The Proof: 

Following the reversal of the lower court decisions by 
the Supreme Court, the matter came on for trial before 
the court below. Before trial, and after his deposition had 
been taken, Richard Guessefeldt died in New York, in 
November, 1952. His daughter, the appellant herein, is 
a native-born American citizen. The court below held on 
April 7, 1953 (Joint App. 37A) that Guessefeldt was a 
“resident” of Germany within the meaning of section 2 
of the Trading With the Enemy Act 

A. Establishment of Guessefeldt’s Home, Domicile and 
Residence in Hawaii in 1896 Which Continued With¬ 
out Interruption until His Death in 1952: 

Richard Guessefeldt, the original plaintiff in this ac¬ 
tion, was bom in Havelberg, Germany, on April 21, 1870 
(R. 280). He emigrated to Hawaii in 1896 (R. 281), and 
always considered Hawaii his residence from the time he 
arrived there in 1896 until his death in New York on 
November 1, 1952 (R. 67, 276). 

Guessefeldt married Margarethe Guessefeldt in San 
Francisco, California, in 1909 (R. 189). Their only child, 
Christel Guessefeldt (appellant), is a natural-bom Ameri¬ 
can citizen. She was bom in Hawaii on April 7, 1911. 

Guessefeldt began work in Hawaii as a clerk, rose to 
a position of prominence, saved his money, and retired. 
In 1934 he executed a revocable trust agreement with 
the Bishop Tmst Company, Ltd., of Honolulu, conveying 
almost his entire estate, which consisted of securities, to 
said company as tmstee (R. 281 et seq.; Jt. Exs. 1, 2, 3). 
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B. Guessefeldt’s Trips to Gerrrumy in 1903, 1913, and 
1930-1931: 

After Guessefeldt’s arrival in Hawaii in 1896, he made 
several trips to Europe. He went to Germany in 1903 
and returned the same year (R. 283, 284). 

Guessefeldt took his wife and daughter (appellant) to 
Germany in 1913 and returned the same year (R. 190, 
284). Their next trip was in 1930 (R. 191, 284), and they 
returned to Hawaii in 1931. Their several trips to Eu¬ 
rope were to visit relatives, have a vacation, and return 
to their home in Honolulu (R. 193, 230, 241, 270, 271, 298, 
329, 330, 335, 344, 346, 347). 

C. Guessefeldt’s Preparations for a Vacation Trip to 
Germany and Italy in 1938: 

In the spring of 1938, at the age of 68, Richard Guesse¬ 
feldt had retired. Accompanied by his wife and daughter, 
he left Hawaii and went to Europe for a vacation trip as 
they had done several times in the past. 

Prior to Guessefeldt’s departure he applied for a re¬ 
entry permit, in which it was stated that his purpose of 
going to Europe was “to visit relatives and a mineral 
spring.” (PI. Ex. 2) This permit was twice extended and 
expired in March of 1940, after it became evident that it 
was too late to secure return passage to the United States 
because of the war (R. 366-368). 

Before Guessefeldt’s departure, he stored in Honolulu 
his furniture, household effects and many personal be¬ 
longings accumulated during nearly 50 years’ residence 
in Hawaii. These belongings consisted of more than 
eleven hundred (1103) items of property consisting of 
household furnishings, ornaments, glassware, household 
cotton and linen goods, silver and other metal ware and 
some furniture. He also left his entire lifetime savings 
in the revocable trust there with the Bishop Trust Com- 
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pany. If he had wished to do so, he could have taken all 
his household furnishings, and the securities which rep¬ 
resented his lifetime savings, to Europe with him. But 
he did not do so. He left them continuously in Hawaii, 
because, as we shall show, it was his constant intention 
to return. 

D. The Evidence is Undisputed that Guessefeldt Always 
Intended to Return to Hawaii: 

Guessefeldt stated, on cross examination by Govern¬ 
ment counsel (R. 330): 

“I would have always have gone back to Honolulu. 
I vranted to go back to Honolulu. That wras better 
climate for me than staying in Germany. I wanted 
always to go back to Honolulu. I was so fascinated 
with Honolulu that I called myself nearly a Hawai¬ 
ian” (Emphasis added) 

Also, on recross examination, Government counsel and 
Guessefeldt engaged in the following significant colloquy 
(R. 347): 

“Q. Mr. Barron asked you why you didn’t take your 
money with you to Germany. Your money and the 
property that you had in your trust paid better divi¬ 
dends in Honolulu than it did in Germany, didn’t it! 
“A. I didn’t investigate that. I left my money in 
trust with the Bishop Trust Company, all in Hono¬ 
lulu, because I wanted to; I intended to come back. 
“Q. Well, if you could have gotten a better return 
for your money wouldn’t you have taken it to Ger¬ 
many with vou and invested it? 

“A. No. 

“Q. Even though you could have gotten a better re¬ 
turn? 

“A. No. No. I wanted to return to Honolulu and for 
that reason I left all that money in the trust estate 
in the Bishop Trust Company.” 

Guessefeldt’s constant intention to return to Hawaii is 
replete throughout this record. 
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E. The Guessefeldts Were Mere Transients While in 
Europe, And Regarded as u Auslanders” by Natives: 

The Guessefeldts landed at Hamburg, Germany, and 
thence went to Havelberg, Germany, where they visited 
relatives for a few months (R. 197). But they did not 
stay in any one place very long (R. 196-207). In the 
winter of 1938, Guessefeldt and his wife went to Milan, 
Italy, remaining a month or six weeks (R. 198), and then 
returned to Germany where they stayed at the pension 
Kassbaum in Zehlendorf (R. 198). In 1939, the Guesse¬ 
feldts again went to Italy, and visited Rome (R. 199). 
Altogether they went twice to Milan and Rome and once 
to Bressanone (R. 199). They also traveled to the Hartz 
Mountains and the Black Forest (R. 205). They happened 
to be in Germany when the war broke out. Each time, 
they returned to the pension Kassbaum in Zehlendorf (R. 
200), except the last time, in 1940, when they could not 
get rooms. So they went to Lichterfelde and stayed in 
the pension Heusser (R. 201). 

After June 14, 1941, all funds of German and Japanese 
nationals in the United States were blocked by Treasury 
Ruling 11, Ex. Or. 8389, as amended (12 U.S.C.A. 95a, 
note). 

In 1943 the Guessefeldts were ordered out of Berlin 
(R. 293) by the German police and told to go East (R. 
215, 294). Instead, they went to Havelberg (R. 202, 215, 
295) and remained there until they were able to get back 
home to America in 1949 (R. 202-204). 

F. Guessefeldts Took No Part in Local German Affairs: 

During their entire stay in Germany, the Guessefeldts 
took no part in politics (R. 247, 248), did not vote, joined 
no German societies (R. 211), bought no real property 
(R. 214), paid no German taxes (R. 245). While in Ger¬ 
many they were regarded by the Germans as “Ausland- 
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ers”, or foreigners, because of their long residence in and 
loyalty to the United States (R. 428-431). 

G. August 1939: Unsuccessful Efforts of the Guesse- 
feldts to Return to Hawaii: 

The Guessefeldts began their efforts to return to Ha¬ 
waii within fourteen months after they arrived in Europe, 
in August, 1939, even prior to the outbreak of w T ar. They 
then tried to secure return passage to return to America 
(R. 206, 207, 211, 249). They went to the Hamburg- 
American Line, the North German Lloyd Line in Berlin, 
and to the Italian Steamship Lines in Berlin and in Rome, 
Italy (R. 259, 260). They tried several times to engage 
passage, but without success. There were no bookings to 
be had (R. 207). 

H. September 1939: The Outbreak of War: 

After Hitler invaded Poland (September, 1939), the 
Guessefeldts tried again to secure return passage to their 
homeland, but none was available (R. 206, 207, 211, 249, 
259, 260, 312, 313, 324, 328, 368, 369, 403). German ships 
would not take them, and the Italian ships were all 
booked. 2 They did not try to return via Russia as they 
feared to do so would be suicidal in view of their age (R. 
250). 

After December 7, 1941 (Pearl Harbor), the German 
borders were closed, and the Guessefeldts could not leave 
Germany (R. 211, 274). 


2 The U. S. Maritime Administration in a letter dated July 26, 
1952, to the Hon. Alvin R. Bush, House of Representatives, stated 
as follows: “When the United States entered the war in Decem¬ 
ber 1941, there were no facilities by Italian vessels, whose services 
had been canceled six months earlier, or by German vessels, whose 
services had been canceled fifteen months earlier.” See Hearings 
before United States Senate Committee on Judiciary, Subcommit¬ 
tee investigating the Office of Alien Property, July 22, 1953, not 
yet printed. 
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I. Experiences of Guessefeldt Family During the War: 

From the time of the aforesaid Treasury Ruling which 
blocked any further access of Guessefeldt to the money he 
had left behind in Honolulu, he and his whole family suf¬ 
fered privation and hardship (R. 209, 215). At an old 
and infirm age, he and his wife were almost left alone to 
fight with hordes of hungry and destitute people for even 
the bare necessities of life (R. 215). 

During the war Guessefeldt lost about 40 or 50 pounds, 
and weighed about 100 pounds (R. 209) at the time of 
his return to the United States. He and his family had 
no warm clothing (R. 209), and it is a miracle that they 
even survived. Their clothing and food packages from 
their daughter (appellant) were stolen (R. 209, 210, 277) 
by the Russians or their Communist sympathizers. 

STATUTES INVOLVED 

Section 2(a) (50 U.S.C.A., App. 2(a)) of the Trading 
With the Enemy Act provides in pertinent part as fol¬ 
lows: 

“The word ‘enemy,’ as used herein, shall be deemed to 
mean . . . 

(a) any individual ... of any nationality, resident 
within the territory ... of any nation with which 
the United States is at war . . .” 

Section 9(a) (50 U.S.C.A., App. 9(a)) of the Trading 
With the Enemy Act provides in pertinent part as fol¬ 
lows: 

“Any person not an enemy or ally of enemy claiming 
any interest, right or title in any money or other 
property which may have been conveyed ... to the 
Alien Property Custodian . . . may file with said cus¬ 
todian a notice of his claim under oath . . .” and may 
thereafter institute suit in the Supreme Court of the 
District of Columbia (now the United States Dis- 
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trict Court for the District of Columbia) “to estab¬ 
lish the interest, right, title, or debt so claimed, and 
if so established the Court shall order the payment 
. . . or delivery to said claimant of the money or 
other property so held by the Alien Property Cus¬ 
todian or by "the Treasurer of the United States or 
the interest therein to which the Court shall deter¬ 
mine said claimant is entitled.” 


STAT] 


WjI 


SNT OF POINTS 


1. More than “mere physical presence” is required for 
a person to be “resident within” section 2 of the 
Trading With the Enemy Act. There must be an 
intention to voluntarily establish and assume a settled 
and permanent place of abode in enemy territory. 

2. Under the very language of the Supreme Court’s de¬ 
cision in the instant case, and the uncontroverted evi¬ 
dence, Richard Guessefeldt was clearly not “resident 
within” Germany. 

3. The proof shows that Guessefeldt established his do¬ 
micile in Hawaii in 1896. Such domicile is presumed 
to continue in the absence of proof of some change 
in domicile. There is a complete absence of proof 6f 
change in domicile, and in this respect the defendant 
completely failed to meet the burden of proof. 

4. The facts in the instant case are much stronger in 
favor of appellant than those in the other cases in 
which enemy nationals have been held not to be “resi¬ 
dent within” enemy territory. 

5. The court erred in excluding appellant’s Exhibits 10, 
11, 12, and 13, being letters written by Richard Gues¬ 
sefeldt in 1946, prior to the vesting orders, which 
show his intention to return to Hawaii. 

6. Certain of the findings of the trial judge are unsup¬ 
ported by and are contrary to the evidence. Also, 
many are irrelevant to the issue of “resident within.” 
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SUMMARY OF ARGUMENT 

Richard Guessefeldt established his home, residence, 
and domicile in Hawaii in 1896. Thereafter, he made 
several vacation trips to Europe, returning each time to 
his home and domicile in Hawaii. In 1938, having re¬ 
tired, he went with his wife and daughter, a natural-born 
American citizen, on another vacation trip to Germany, 
Italy, and other parts of Europe. During this entire trip 
the Guessefeldt’s always stayed with friends, or in hotels 
and pensions. 

Guessefeldt tried before World War II to return to the 
United States and Hawaii but without success. After war 
broke out he made still further efforts to return, but by 
that time the possibilities had become hopeless. After 
that he was detained, first by the Germans and then by 
the Russians. 

During the Guessefeldt’s entire visit to Germany they 
carefully refrained from taking any part in any political 
activities, did not vote, did not join any German societies, 
did not purchase any real property, and paid no German 
taxes. 

The Supreme Court of the United States held, on the 
allegations of the complaint, in the case at bar, Gitesse- 
feldt v. McGrath, 342 U.S. 308, that “mere sojourners” 
were not “resident within,” and that more than “mere 
physical presence” was required under section 2 of the 
Act. This Court’s opinion in McGrath v. Zander (1949), 
85 App. D.C. 324, 177 F. 2d 649, further delineates the 
term “resident within,” and says, that it is “indicative of 
a settled and permanent place of abode volitionally ac¬ 
quired and voluntarily assumed. It is a habitation having 
domiciliary properties.” 

The Supreme Court decision in the case at bar sets 
forth the law of this case. Since the proof overwhelm- 
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ingly supports the allegations of the complaint, the “law 
of the case” is that Richard Guessefeldt was not “resident 
within” Germany within the meaning of section 2 of the 
Trading With the Enemy Act. 

ARGUMENT 
Point 1 

The Law Is Clear That For A Person To Be “Resident 
Within’* Enemy Territory Under Section 2 of the 
Trading With the Enemy Act, More Than “Mere 
Physical Presence’’ Is Required! There Must Be An 
Intention To Voluntarily Establish and Assume A 
Settled and Permanent Place of Abode In Enemy 
Territory: 

In its decision on the complaint in the instant case, the 
Supreme Court squarely held that “mere physical pres¬ 
ence” in an enemy country was not enough, saying: 

“Guessefeldt retained his American domicile. More¬ 
over, if anything more than mere physical presence 
in enemy territory is required, it would seem clear 
that he was not an ‘enemy’ within the meaning of 
section 2. His stay was short. The circumstances 
negative any desire for a permanent or long-term 
connection with Germany. He intended, and indeed 
attempted, to leave there before this country entered 
the war. Being there under physical constraint, he 
is almost literally within the excepted class as au¬ 
thoritatively indicated by Mr. Montage. To hold 
that ‘resident within’ enemy territory implies some¬ 
thing more than mere physical presence and some¬ 
thing less than domicile is consistent with the ema¬ 
nations of Congressional purpose manifested in the 
entire Act, and the relevant extrinsic light, including 
the decisions of lower courts on this issue, which we 
note without specifically approving any of them. See 
McGrath v. Zander , 177 F. 2d 649; Jasephberg v. 
Markham, 152 F. 2d 644; StadtmuUer v. Miller, 11 F. 
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2d 732; Vowinckel v. First Fed. Trust Co., 10 F. 2d 
19; Sarthou v. Clark, 78 F. Supp. 139.” 

In McGrath v. Zander (1949), 85 App. D.C. 334, 177 F. 
2d 649, this Court referred to the term “resident within” 
as “a habitation having domiciliary properties,” and said, 
at page 652: 

“We recur then to the decisive question. Was appel¬ 
lee ‘resident within’ Germany? If so, she became an 
enemy under section 9(a) and would not be entitled 
to recover. The crucial term ‘resident within’ has 
been interpreted in Josephberg v. Markham, 2 Cir., 
1945, 152 F. 2d 644, 648-649; Vowinckel v. First Fed¬ 
eral Trust Co., supra, 10 F. 2d at pages 20, 21; Stadt- 
muller v. Miller, supra, 11 F. 2d at pages 737-739, 45 
A.L.R. 895; and Sarthou v. Clark, D.C. S.D. Cal. 1948, 
78 F. Supp. 139, 142. This last case epitomizes the 
several rulings in these words: “* • * ‘resident within 
the territory’ as employed in the Act connotes some¬ 
thing different from and more than living within the 
specified areas. It is rather indicative of a settled and 
permanent place of abode, volitionally acquired and 
voluntarily assumed. It is a habitation having domi¬ 
ciliary properties. (Emphasis added.) 

“We agree with those decisions. Adopting them as 
correctly interpreting the critical words before us, we 
find nothing in the facts to bring appellee within the 
statutory category of ‘resident within’ Germany, un¬ 
less it be that marriage technically imposed upon her 
the residence or domicile of her husband.” 

Point 2 

Under the Very Language of the Supreme Court Deci¬ 
sion in the Instant Case, and the Uncontroverted 
Evidence, Richard Guessefeldt Was “Merely Physi¬ 
cally Present” and Not “Resident Within” Enemy 
Territory: 

The decision of the Supreme Court in the case at bar 
is the law of the case. We submit that the proof over¬ 
whelmingly supports the allegations of the complaint, and 
that hence it is the law of the case that Guessefeldt was 
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ingly supports the allegations of the complaint, the “law 
of the case” is that Richard Guessefeldt was not “resident 
within” Germany within the meaning of section 2 of the 
Trading With the Enemy Act. 

ARGUMENT 
Point 1 

The Law Is Clear That For A Person To Be “Resident 
Within” Enemy Territory Under Section 2 of the 
Trading With the Enemy Act, More Than “Mere 
Physical Presence” Is Required. There Must Be An 
Intention To Voluntarily Establish and Assume A 
Settled and Permanent Place of Abode In Enemy 
Territory: 

In its decision on the complaint in the instant case, the 
Supreme Court squarely held that “mere physical pres¬ 
ence” in an enemy country was not enough, saying: 

“Guessefeldt retained his American domicile. More¬ 
over, if anything more than mere physical presence 
in enemy territory is required, it would seem clear 
that he was not an ‘enemy’ within the meaning of 
section 2. His stay was short. The circumstances 
negative any desire for a permanent or long-term 
connection with Germany. He intended, and indeed 
attempted, to leave there before this country entered 
the war. Being there under physical constraint, he 
is almost literally within the excepted class as au¬ 
thoritatively indicated by Mr. Montage. To hold 
that ‘resident within’ enemy territory implies some¬ 
thing more than mere physical presence and some¬ 
thing less than domicile is consistent with the ema¬ 
nations of Congressional purpose manifested in the 
entire Act, and the relevant extrinsic light, including 
the decisions of lower courts on this issue, which we 
note without specifically approving any of them. See 
McGrath v. Zander , 177 F. 2d 649; Joseghherg v. 
Markham , 152 F. 2d 644; StadtmuUer v. Miller , 11 F. 
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2d 732; Vowinckel v. First Fed. Trust Co., 10 F. 2d 
19; Sarthou v. Clark, 78 F. Supp. 139.” 

In McGrath v. Zander (1949), 85 App. D.C. 334, 177 F. 
2d 649, this Court referred to the term “resident within” 
as “a habitation having domiciliary properties,” and said, 
at page 652: 

“We recur then to the decisive question. Was appel¬ 
lee ‘resident within’ Germany? If so, she became an 
enemy under section 9(a) and would not be entitled 
to recover. The crucial term ‘resident within’ has 
been interpreted in Josephberg v. Markham, 2 Cir., 
1945, 152 F. 2d 644, 648-649; Vowinckel v. First Fed¬ 
eral Trust Co., supra, 10 F. 2d at pages 20, 21; Stadt- 
muller v. Miller, supra, 11 F. 2d at pages 737-739, 45 
A.L.R. 895; and Sarthou v. Clank, D.C. S.D. Cal. 1948, 
78 F. Supp. 139, 142. This last case epitomizes the 
several rulings in these words: “* * * ‘resident within 
the territory’ as employed in the Act connotes some¬ 
thing different from and more than living within the 
specified areas. It is rather indicative of a settled and 
permanent place of abode, volitionally acquired and 
voluntarily assumed. It is a habitation having domi¬ 
ciliary properties. (Emphasis added.) 

“We agree with those decisions. Adopting them as 
correctly interpreting the critical words before us, we 
find nothing in the facts to bring appellee within the 
statutory category of ‘resident within’ Germany, un¬ 
less it be that marriage technically imposed upon her 
the residence or domicile of her husband.” 

Point 2 

Under the Very Language of the Supreme Court Deci¬ 
sion in the Instant Case, and the Uncontroverted 
Evidence, Richard Guessefeldt Was “Merely Physi¬ 
cally Present” and Not “Resident Within” Enemy 
Territory: 

The decision of the Supreme Court in the case at bar 
is the law of the case. We submit that the proof over¬ 
whelmingly supports the allegations of the complaint, and 
that hence it is the law of the case that Guessefeldt was 
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not “resident within” Germany within the meaning of sec¬ 
tion 2 of the Act. 

Every essential fact described by the Supreme Court in 
the portion of its opinion quoted in Point 1 of Appellant’s 
argument was borne out by the proof. Guessefeldt’s 
“stay” before the war “was short.” (See page 7, ante). 
The evidence utterly negatives “any desire for a perma¬ 
nent or long-term connection with Germany.” (See page 
6, ante). He was there “under physical constraint.” (See 
page 7, ante). Hence, under the Supreme Court’s deci¬ 
sion in the case at bar, Guessefeldt was “merely physi¬ 
cally present”, and not “resident within” enemy territory 
within the meaning of the Act. 

Point 3 

The Undisputed Proof Unequivocally Shows That Guesse¬ 
feldt Established His Home and Domicile in Hawaii 
in 1896. Such Domicile Is Presumed To Continue in 
the Absence of Proof of Some Change in Domicile. 
There Is a Complete Absence of Proof of Change in 
Domicile, and In This Respect Defendant Completely 
Failed To Meet the Burden of Proof: 

The proof clearly establishes that Guessefeldt was a 
resident of and domiciled in Hawaii from 1896 to the time 
of his death. (See page 4, ante). A domicile or resi¬ 
dence -when shown to exist is presumed to continue in 
the absence of proof of the acquisition of a new domicile. 
Wigmore on Evidence, section 2530, and cases cited; 20 
Am. Jur. 207, 208; see, 17 Am. Jur. 677, sections 81, 82. 

There is a complete absence of proof of acquisition by 
Guessefeldt of any new domicile (see pages 5, 6, 7, ante), 
and in this respect defendant wholly failed to meet the 
burden of proof. It must be, therefore, presumed that 
his Hawaiian domicile continued through his vacation 
visit and detention in Europe, until his death in New 
York in 1952. 
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Since Guessefeldt was domiciled in Hawaii throughout 
his stay in Europe, he did not acquire anything of a 
“habitation having domiciliary properties” in Germany. 
Hence, under the rule of the Supreme Court in the instant 
case and the cases referred to therein, it was impossible 
for Guessefeldt to have become a “resident within” enemy 
territory. 

Point 4 

The Facts In the Instant Case Are Much Stronger In 
Favor of Guessefeldt Than Those in the Other Cases 
In Which Enemy Nationals Have Been Held Not To 
Be *‘Resident Within” Enemy Territory: 

In McGrath v. Zander, supra, a native-born American 
woman went to Germany in June 1939 with return pas¬ 
sage booked for the following September. After her ar¬ 
rival in Germany, she married a German citizen who 
served in the Nazi army. She thereby became a German 
citizen under German law. After the war she returned 
to the United States, and was allowed under these cir¬ 
cumstances, by this court, to recover her property on the 
ground that she was not “resident within” Germany dur¬ 
ing her stay there, despite the rule that a wife’s domicile 
usually follows that of her husband. 

In Sarthou v. Clark, (D.C.Cal. 1948), 78 F. Supp. 139, 
a German national, who was a resident of California, went 
to Germany in 1939 and later became a secret Nazi agent. 
He did counter-espionage work and even bought a villa 
in Germany in 1940. He was held not to be a “resident 
within” Germany. 

In Kaku Nagano v. McGrath , (C.A. 7, 1951), 187 F. 2d 
759, a Japanese woman returned to Japan from Chicago, 
Illinois, in 1924. Mrs. Nagano stayed continuously in 
Japan from 1924 until after.. World War II, in order to 
provide her children with a Japanese education and be¬ 
cause marriage prospects for them were better there. 
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The court held, on the pleadings, that she was not “resi¬ 
dent within” Japan during the 29-year period. The 
Nagano case was the companion case to the case at bar 
in the Supreme Court and Avas affirmed by an evenly di¬ 
vided court (342 U.S. 916). 

Point 5 

The Court Erred In Excluding Plaintiff’s Exhibits 10, 11, 
12, and 13, Being Letters Written By Bichard Guesse- 
feldt in 1946, Prior To the Vesting Orders, Which 
Show His Intention To Return to Hawaii: 

These exhibits are letters written by Richard Guesse- 
feldt in 1946, before his property was vested by the Cus¬ 
todian. They confirm his expressed desire and intention 
to return to the United States, and show his general at¬ 
tachment to and affection for Hawaii. The trial judge 
erroneously sustained an objection to the receipt of these 
letters on the ground that they vrere “too remote in point 
of time.” (R. 104). 

These letters in question bear directly upon the fact in 
issue, to wit, Guessefeldt’s intent or state of mind, and 
his desire to return to the United States. They w’ere not 
in any sense “too remote in point of time,” but were made 
while Guessefeldt was still struggling to get back from 
Europe and even before his property was vested. The 
law is perfectly clear that a person is qualified to testify 
as to his intent. Wigmore on Evidence, sections 581, and 
1965. His letters are as material as his testimony. 

One of the letters, dated September 18,1946, and marked 
for identification as Plaintiff’s Exhibit 10, read in part 
as follows: 

“I and Mrs. would have become American citizens if 
it would not take such a long time to do so and may 
do so after our return. 

“It would relieve the situation quicker for my daugh¬ 
ter if I would die sooner and if I do not return to 
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USA soon then I would be forced to commit suicide, 
as by the present nourishment old people die some¬ 
times unexpectedly, besides one has to do some hard 
work as firewood to have from the forest, to saw and 
split it. I had the intention in the winter of 1939-1940 
to return to Honolulu via the Orient, but the sudden 
outbreak of the war prevented it, and as we do not 
wish to be taken off the ship at Gibraltar, so we re¬ 
mained here and established as refugees and residents 
from Honolulu. When the Nazis asked us to become 
a returning German resident we refused same and 
were never bothered by them in regard to my affairs 
in Hawaii and here, and we therefore did not receive 
any assistance from them and restrained ourselves 
from participating in political affairs. I will notify 
you if I change my address. If necessary you may 
cable some money to my daughter.” 

Point 6 

Certain of the Findings of the Trial Judge Are Unsup¬ 
ported By and Are Contrary To the Evidence. Also, 
Many Are Irrelevant to the Issue of “Resident With¬ 
in.”: 

Erroneous Finding No. 3. (Jt. App. 38A). 

This finding recites: “* * * upon his departure for Ger¬ 
many Richard Guessefeldt relinquished his place of abode 
in Hawaii * * * and left in storage in Hawaii certain per¬ 
sonal property • * • which property included no house¬ 
hold furniture.” 

A. The evidence is contrary to the above conclusion of 
the trial judge that Guessefeldt “relinquished his 
place of abode in Hawaii,” for the following reasons: 

1. Guessefeldt’s application for a re-entry permit re¬ 
cites that he left the United States to “visit rela¬ 
tives and a mineral spring.” (PI. Ex. 2) 

2. He placed in storage his household effects, accu¬ 
mulated during nearly 50 years’ residence in Ha¬ 
waii. (See page 5, ante). He did not take them 
with him. 
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3. He did not exercise the right reserved to himself 
to revoke the trust he created in 1934 and later 
amended in 1938 with the Bishop Trust Company 
of Honolulu as Trustee. Instead he left his entire 
lifetime savings in this trust account in Honolulu 
(R. 347). 

4. Guessefeldt always took periodic vacation trips to 
Europe with his family before 1938, and he always 
returned to Hawaii (R. 347; see also page 5 of 
this Brief.) 

5. He continued to subscribe to the Hawaiian news¬ 
paper after his departure in 1938 (PI. Ex. 8). 

6. He wrote to the Bishop Trust Company prior to 
the time his property was vested by the Custodian, 
and outlined his plan for return to the United 
States (PI. Exs. 8, 9). 

7. Guessefeldt, his wife, and daughter all testified as 
to their continuous intention to return to Hawaii 
(R. 193, 230, 241, 270, 271, 298, 329, 330, 335, 344, 
346, 347). The Government, in spite of more than 
10 years to investigate this case (see comments of 
motions judge below, R. 148-150), did not produce 
a single witness or any direct testimony which 
vrould contradict or impeach the testimony. 

B. The further finding that the property left in storage 
by Guessefeldt in 1938 “included no household furni¬ 
ture” is also clearly contrary to the evidence and 
untrue, as the following show’s: 

There was a total of S53 items in the first two vest¬ 
ing orders. (Jt. App. 19A-34A) There were also more 
than 250 items in the third vesting order, and this 
included the property of Guessefeldt’s daughter, ap¬ 
pellant herein, and a natural-born American citizen. 
The first two vesting orders included 141 items of 
household furnishings, ornaments, and miscellaneous 
personal property, 243 items of property and glass¬ 
ware, 276 items of household cotton and linen goo * 
and 143 items of silver and other metal ware, malir 
a grand total of 853 as aforesaid. 

The trial judge, upon being advised by appellant’s 
counsel that the Custodian’s vesting orders did in¬ 
clude “household furniture,” commented that coun¬ 
sel’s objection corresponded to the maximum “mim- 
mus non curia lex.” (R. 160). 
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Erroneous Finding No. 8. (Jt. App. 39A, 40A). 

This finding recites that there was “no legal, financial, 
or other impediment” preventing Richard Guessefeldt 
from obtaining passage on vessels traveling to the United 
States prior to and after the outbreak of war, and that 
“he could have obtained such transportation to the United 
States and to Hawaii without difficulty.” 

This finding is based on suspicion, speculation, conjec¬ 
ture, and surmise, and is absolutely without any founda¬ 
tion. It is also utterly contrary to the undisputed testi¬ 
mony of the Guessefeldts that they tried repeatedly to re¬ 
turn to the United States and were unable to. Moreover, 
even though there may have been neutral and American 
passenger-carrying vessels sailing to the United States 
prior to and after the outbreak of war, with room for 
additional passengers, this is not evidence that Guesse- 
feldt knew of or had a chance to take advantage of these 
alleged opportunities. 

This finding of the trial court ignores the conditions 
which were existing in Europe following September 1939 
when Hitler invaded Poland. It also ignores the testi¬ 
mony of the Guessefeldts, which stands undisputed, that 
they tried to secure passage to the United States prior 
to the outbreak of war in Europe without success. (See 
page 8, ante). 

The Guessefeldt testimony regarding their difficulties 
in securing return passage to the United States is cor¬ 
roborated by PI. Ex. 19, which is a State Department 
letter pointing out the problems of ship transportation 
and which shows the serious impediments which were in 
the way of Americans and aliens like the Guessefeldts 
who tried to secure return passage to the United States. 

Erroneous Finding No. 9. (Jt. App. 40A). 

This finding states, inter alia, that the U. S. State De¬ 
partment arranged special voyages for American citizens 
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and alien members of their families from Europe to the 
United States in 1940, 1941 and 1942; that a large number 
of American citizens and their alien relatives took ad¬ 
vantage of such passages; that the Guessefeldts did not 
ever in fact register for repatriation or make any attempt 
to do so even though they were entitled to because their 
daughter was an American citizen and was with them. 

This finding, urged upon the trial court by Government 
counsel, is misleading and irrelevant. For example, what 
purpose is served by a showing that a large number of 
American citizens and alien relatives were repatriated to 
the United States on ships chartered by the State Depart¬ 
ment under special safe-conduct arrangements with the 
belligerent nations? This is no evidence that Guessefeldt 
knew of or could have taken advantage of these alleged 
opportunities. 

Erroneous Finding No. 17 . (Jt. App. 43A). 

This finding states that Guessefeldt “could have re¬ 
turned to the United States prior to and after the out¬ 
break of war * * that he had “no yearning or desire 
to return to the United States * * that “from and 
after the spring of 1938 Richard Guessefeldt intended to 
be and was a resident of Germany.” 

As pointed out in this Brief, this finding is simply un¬ 
supported by, and is contrary to, the evidence. 

This Court’s attention is invited to the fact that the 
trial judge made the above finding without the benefit of 
a single Government witness or any direct evidence of¬ 
fered by the Government whatsoever. This becomes even 
more ridiculous when it is realized that the Government 
had more than 10 years to investigate the facts in this 
case. We again invite this Court’s attention to the state¬ 
ments of the motion’s judge below. (R. 148-150). 
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CONCLUSION 

The proof fully supports the facts alleged in the com¬ 
plaint, which has been upheld by the Supreme Court of 
the United States, as establishing that Bichard Guesse- 
feldt was not “resident within” Germany within the mean¬ 
ing of section 2 of the Trading With the Enemy Act. 
Therefore, this Court should hold to the same effect, and 
reverse the judgment of the court below. 

Respectfully submitted, 

Robert F. Klepinger 
1720 M Street, N. W. 
Washington 6, D. C. 
Attorney for Appellcmt 

Of Counsel: 

Chaejles R. Richey 
William W. Barron 
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“ 5 Summons, copies (2) and 

copies (2) of Complaint is¬ 
sued Ser. #1 12-9-49 Ser. #2 
12-6-49 10 00 

1950 

Feb. 1 Motion of pltff. for summary 

judgment Notice; P/A Cert, 
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thru F. M.C. 2-1-50; M.C. 
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Mar. 


u 
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Apr. 


9 P/A in opposition to pltffs. 
motion for summary judg¬ 
ment Ser. by Mail. 2-9-50 filed 
10 P/A of pltf. in opposition to 
defts. motion to dismiss filed 
14 Memo, of Law of defts. in sup¬ 
port of motion to dismiss 

filed 

14 Supplemental memo of law of 
defts. in support of motion 
to dismiss filed 

14 Pltffs. reply memo, in opposi¬ 
tion to defts. motion to dis¬ 
miss filed 

14 Pltffs. supplemental memo, in 
opposition to motion to dis¬ 
miss filed 

14 Memorandum opinion denying 
pltffs. motion for summary 
judgment & granting defts. 
motion to dismiss 

Tamm, J. (N) 

17 Order granting defts. motion 
to dismiss & denying pltffs. 
motion for summary judg¬ 
ment Tamm, J. (N) 

28 Notice of Appeal (copy mailed 
to Oliver Dibble & Walter T. 

Nolte Dept, of Justice) filed 5 00 
28 Deposit by Robert F. Klep- 
inger filed 

30 Stipulation designating Record 

on Appeal filed 5 00 

7 Record on Appeal, deposit of 
$18.50 by Robert F. Klep- 
inger filed 18 50 18 50 
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June 22 Mandate of U. S. Court of Ap¬ 

peals affirming judgment en¬ 
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Court reversing judgment of 
U. S. Court of Appeals & re¬ 
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Court. filed 

“ 3 Opinion of U. S. Supreme 
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Tamm, J. (N) 
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Nolte, Myron C. Baum as 
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Exhibit A. filed 
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C. A. No. 5153—49 Supplemental Page No. 1 
Date Proceedings Fees Total 

1952 

Apr. 23 Supplemental P/A’s of defts. 

in opposition to pltfs. motion 
for summary judgment; Affi. 

filed 

“ 23 Statement of facts on pltfs. 

motion for summary judg¬ 
ment; Affi. filed 

May 8 Consent order substituting 

Philip B. Perlman acting At¬ 
torney General as deft, here¬ 
in in place of J. Howard Mc¬ 
Grath. Bastian, J. (N) 

June 3 Consent order substituting 

James P. McGranery, atty. 

Gen., in place of J. Howard 
McGrath as deft, herein. 

Bastian, J. (N) 

“ 6 Additional P. & A’s. of defts.; 

ack/S. 6-6-52; Affi.; Exhibits. 

filed 

“ 9 Pltf’s. supplemental memo, on 

motion for summary judg¬ 
ment; Exhibits A, B & C. 

filed 
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“ 11 

“ 25 

July 19 
Sept 2 

Sep 8 
Sep 8 
Sept 12 
Sept 15 

Sept 15 


Consent order setting Oct 1, 
1952, for cause to be set for 
pre-trial and Oct 6, 1952, for 
the final hearing. 

Bastian, J. (N) 

Notice by pltff of taking depo. 
of Richard Guessefeldt, Mar- 
garethe Guessefeldt, and 
Christel Guessefeldt C/M 
6-25-52 

Official transcript of Reporter, 
4-23-52 & 6-9-52, pages 1-25. 

filed. 

Depositions of Richard Guesse¬ 
feldt, Margarethe Guesse¬ 
feldt and Christel Guesse¬ 
feldt, Reporter Irwin R. 
Stone. Exhibits A of pltf., 
Exhibits B of deft, and joint 
exhibits C. Published & filed. 

Interrogatories on behalf of 
defts to be answered by pltf. 
c/m 9-4-52. 

Notice to admit, by deft, c/m 
9-4-52. Exhibits 1 to 7(a). 

filed. 

Notice by defts to admit. 
Served 9-11-52. Exhibit A. 

filed. 

Objections of pltf. to request 
for admission of 9/8/52; no¬ 
tice c/s 9/15/52. 

M. C. 9/22/52. 

Objection of pltf. to request 
for admissions of 9/12/52; 
notice c/s 9/15/52. 


Sept 15 Answers of pltf. to interroga¬ 
tories. filed. 

Sept 15 Request of pltf. for admission; 

c/s 9/15/52. filed. 

Sept 19 Notice of the taking of deposi¬ 
tion of Emil Schwartz, & 
Rudolf Oehme. filed. 

Sept 19 Notice of the taking of deposi¬ 
tion of Charles G. Heiser, Jr. 

filed. 

Sept 19 Notice of Motion for an order 
compelling pltf. to answer 
defts. interrogatories. C/M 
9/18/52. M.C. 9/19/52. filed. 

Sept 19 Notice of Motion for an order 
compelling pltf. to answer to 
interrogatories served upon 
pltf. filed. 

Sept 19 Affidavit of Myron C. Baum; 

P&A; in support of defts. 
Motion to compel plaintiff to 
answer interrogatories, filed. 

Sep 22 Motion of pltf. to vacate no¬ 
tice of depositions of Emil 
Schwartz & Rudolf Oehme. 
Notice served 9/22/52.; Affi:; 
M.C. 9/22/52. filed. 

Sep 22 Motion of pltf. to vacate notice 
of deposition of Charles G. 
Heiser, Jr.; Notice served 
9/22/52; Affi:; M.C. 9/22/52. 

filed. 
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District Court of the United States 
for the District of Columbia 

Supplemental Page No. 2 

Date Proceedings Fees Total 

1952 

Sep 24 Memo of pltf. in response to 
defts. motion for an order to 
compel answers to interroga¬ 
tories; C/M 9/18/52; Aifi: of 
pltf.; filed. 

Sept 26 Answers of defts # 1, 2 to re¬ 
quests for admissions, c/m 
9-25-52. filed. 

Sept 26 Objections of defts #1,2 to re¬ 
quests for admissions. No¬ 
tice. c/m 9-25-52. M.C. 

9-26-52 

Sept 26 Motion of defts to compel an- 
swers to interrogatories, 

“withdrawn” per atty for 
defts. filed. 

Sep 29 Deposition of Charles G. Heis- 
er, Jr. Published & Filed. 

filed. 

Sept 29 Memorandum of pltf. in sup¬ 
port of motions and objec¬ 
tions on Pre-Trial. filed. 

Oct 1 Points and authorities in oppo¬ 
sition to pltf’s motions to va¬ 
cate notices of deposition, 
c/m 9-26-52. filed. 

Oct 10 Reduce, motion “Objections to 
request admissions to agree¬ 
ment, motion accordingly not 
heard case in readiness for 
pretrial 
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Oct 10 Deposition of Rudolf Oehme; 

Exhibits “1-A, to and includ¬ 
ing 20 A”; Exhibit; Pub¬ 
lished & filed. 

Oct 27 Pretrial Proceedings. 

Bastian, J. 

Oct 27 Stipulation in re, testimony of 

Mrs. Rosemary S. Daven¬ 
port; and Exhibit “A”, filed. 

Oct 27 Pre-trial stipulation, in re gen¬ 

uineness of documents, filed 

Oct 27 Stipulation in re testimony of 

Carl W. Clark. filed. 

Oct 27 Stipulation in re admissability 

of Pltfs. Exhibits. filed. 

1953 

Jan 5 Appearance of Charles R. 

Richey as counsel for plain¬ 
tiff. N/AC. Filed. 

Jan 5 Plaintiff’s Trial Brief. Filed. 

Jan 23 Defendants reply Brief. C/M 

1/23/53. Filed. 

Feb 13 Order substituting Herbert Brownell Jr. Atty 
Gren’l. and Ivy Baker Priest, Treasurer of 
the U.S. as parties deft (N) 

Schweinhaut, J. 

Feb 13 Order substituting Christel Guessefeldt in her 
representative capacity, as party plaintiff. 

(N) Schweinhaut, J. 

Feb 13 (Copy of petition for Probate of Will and 
Letters of Temporary Adm. filed in Terri¬ 
tory of Hawaii filed.) 

Apr 7 Motion for restraining order, affidavit & ex¬ 
hibits filed by pltf. 
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Apr 7 Points & authorities in opposition to pltf.’s 
motion for restraining order. Filed. 

Apr 7 Statement of attorneys for defendant. Filed. 

Apr 7 Transcript of proceedings. (Pages 1 to 64) 

.. Filed. 

Apr 7 Plaintiffs exhibits 1 thru 9, consisting of per¬ 
mits to re-enter, Travel documents, Travel 
passports, copies of letters to Bishop Trust, 
& travel passport. Filed. 

(NEXT PAGE) 

60 CIVIL DOCKET 

District Court of the United States 
for the District of Columbia 

Guessefeldt vs. Brownell et al 

C.A. No. 5153—49 

Supplemental Page No. 3 

Date Proceedings Fees Total 

1953 

Apr 7 Joint Exhibits: 1, 2, & 3, Copies of agree¬ 

ment, and 5, 6, & 7. Vesting orders. Filed. 

Apr 7 Defendant’s exhibits: A thru V except G, K, 

L, N, and U, consisting of Photostats of 
Letters and Radiograms. Filed. 

(Above left with Judge Schweinhaut Dec. 2, 
1952). 

Apr 7 Memorandum entering judgment for defend¬ 
ants. (N) Schweinhaut, J. 

May 8 Memorandum in opposition to findings of fact 

& conclusions of law proposed by defts. 
C/M 5/8/53 Filed. 

May 8 Plaintiffs proposed findings of fact. C/M 

5/8/53. Filed 
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July 

u 


u 


■ u 


u 


3 Findings of fact and conclusions of law. 

Filed 

3 Judgment dismissing complaint. (N) 

Schweinhaut, J. 

21 Notice of appeal by pltf.; c/s 7-21-53; Deposit 
by Charles R. Richey, $5.00; Copy mailed to 
Myron C. Baum, Office of Alien Property, 
Department of Justice. Filed. 

31 Stipulation designation Record on Appeal. 

Filed. 

31 Order directing Clerk to transmit original ex- 
« hibits & other documents to Court of Ap¬ 
peals, Consent. (N) Tamm, J. 


1 Filed Dec 5 1949 Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 

RICHARD GUESSEFELDT, 

2175 Kalia Road, Ocean View Court, 

Honolulu, Hawaii 

Plaintiff, 

v. 

J. HOWARD McGRATH, as successor to 
the ALIEN PROPERTY CUSTODIAN, 

Office of the Attorney General of 
the United States, 

Department of Justice, 

Washington 25, D. C. 

and 

GEORGIA NEESE CLARK, as Treasurer of 
the United States, 

Treasury Department 
Washington 25, D. C. 

Defendants. 
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CIVIL ACTION NO. 5153-’49 
Complaint 

(For return of property seized under 
the “Trading With The Enemy Act”) 

1. This action arises under the “Trading With The 
Enemy Act”, as amended, (50 USCA, App. sec. 1 et seq.), 
and is authorized by section 9 thereof (50 USCA, App., 
sec. 9). 

It is brought by plaintiff in his own behalf as the sole 
owner of the hereinafter described property. 

2. The defendant, J. Howard McGrath, is the duly 
appointed and qualified Attorney General of the United 
States and, as such, pursuant to Executive Order 978$ 
(50 USCA, App. sec. 6, note), is the successor to the 
Alien Property Custodian and the transferee or assignee 
of all property and interests heretofore acquired by the 
Alien Property Custodian. 

3. The defendant, Georgia Neese Clark, is the duly 
appointed and qualified Treasurer of the United States 
and, as such, is the custodian of all monies transferred 
to the Alien Property Custodian pursuant to the “Trad¬ 
ing With The Enemy Act”. 

4. Plaintiff is a resident of Hawaii, and ever since 
1896 has resided continuously and without interruption 
in Hawaii. He has never resided elsewhere since 

1896. 

2 5. Plaintiff was bom in Germany in 1870. He 

is still technically a German citizen although he 
has filed application to become a citizen of the United 
States. 

6. In April, 1938, plaintiff, accompanied by his wife 
and daughter who is a citizen of the United States, left 
Hawaii for a vacation in Germany. Permits were issued 
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to them to re-enter the United States after a temporary 
visit abroad. Such permits, as extended, expired in 
March, 1940. Upon the outbreak of the World War in 
September, 1939, plaintiff and his family, in spite of per¬ 
sistent efforts made by them, were unable to secure return 
passage to Hawaii within the period referred to in said 
re-entry permits. The plaintiff and his family received 
no warning or admonition at any time from the State 
Department, American consulate or any other officer of 
the United States, to depart for his home in Hawaii 

Plaintiff and his family were compelled to remain in¬ 
voluntarily in Germany, an enemy country, during hostili¬ 
ties, entirely dependent upon a few relatives for the bare 
necessities of life. Plaintiff and his wife were not able 
to return to the United Stats until July, 1949, although 
their daughter preceded them and returned to the United 
States in January, 1947, having secured United States 
passport in October, 1946, for her return. 

During his enforced and temporary absence in Ger¬ 
many for the aforesaid period 1938-1949 amounting to vir¬ 
tual incarceration, plaintiff did not own property of any 
kind in Germany, purchased no war bonds or any other 
securities of that country, did not vote in any elections, 
did not engage in any efforts directly or indirectly in aid 
of or assistance to the war effort of that country or of 
any enemy or ally of an enemy of the United States. He 
was never directly or indirectly employed by or in the 
service of any government which was an enemy of the 
United States, and never committed any act hostile or 
inimical to the interests of the United States. 

Plaintiff and his family were under constant surveil¬ 
lance, from the cessation of hostilities in 1945 to his 
departure for the United States in 1949, of the Russian 
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military forces in that portion of Germany occu- 
3 pied by such forces. As a result of such surveil¬ 
lance, plaintiff endured further and inordinate 
hardships in the Russian occupied zone. 

At the time of plaintiff’s departure on the temporary 
visit abroad as aforesaid, he took only suffiicent funds 
with him for that and no other purpose. His entire 
estate, accumulated and earned by him in Hawaii, was 
included in a deed of trust with the Bishop Trust Com¬ 
pany, Ltd., of Honolulu, Hawaii, executed in 1934 and 
more particularly referred to hereinafter. During his 
enforced absence aforesaid his household goods, books 
and similar personalty were in storage with the City 
Transfer Company, Ltd., of Honolulu, Hawaii. Access 
to any and all funds possessed by plaintiff has been pre¬ 
vented by a blocking order of the Treasury Department 
of the United States. 

7. On February 5, 1948, and May 12, 1949, the then 
duly appointed and qualified Director of the Office of 
Alien Property, purporting to act under the said “Trad¬ 
ing With The Enemy Act” and Executive Orders No. 
9193, as amended, and No. 9788 (50 USCA, App. sec. 6, 
note), issued Vesting Orders No. 10616 (13 Fed. Reg. 
702, 703) and No. 13253 (14 Fed. Reg. 28S7, 2888), re¬ 
spectively. Said vesting orders, copies of which are an¬ 
nexed hereto as Exhibits “A” and “B” and made a part 
hereof, purported to vest in the defendant Attorney 
General all of the plaintiff’s property therein de¬ 
scribed, being the property under trust agreement dated 
May 11, 1934, as amended by trust deed of January 18, 
1938, between plaintiff and the said Bishop Trust Com¬ 
pany, Ltd., Honolulu, Hawaii, including all accrued in¬ 
come therefrom, and all personalty stored with the said 
City Transfer Company, Ltd., Honolulu, Hawaii, to be 
held, used, administered, liquidated, sold or otherwise 
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dealt with in the interest and for the benefit of the 
United States. 

On August 27, 1948, said Trust Company delivered to 
the defendants herein, or one of them, the sum of $24,- 
018.75 in cash, being the net income accruing from said 
trust estate as of June 30, 1948, due and payable to plain¬ 
tiff from the aforesaid trust estate theretofore vested 
under Vesting Order 10616, and said sum is now in the 
possession of the defendant Treasurer of the United 
States. 

4 On January 24, 1949, said Trust Company noti¬ 
fied the Director of the Office of Alien Property 
that it would not make further payments of such accrued 
income in the future and also demanded return of said 
sum of accrued income, which demand has not been ac¬ 
knowledged or complied with. 

8. Except for the aforesaid vesting orders, plaintiff 
is entitled to all benefit of ownership in the property 
seized thereunder. At the time of vesting said property 
belonging to plaintiff, and at all times prior and subse¬ 
quent thereto, he was not an enemy or an ally of an 
enemy of the United States. Said property and any in¬ 
terest therein belonging to plaintiff was not, and never 
has been, payable or deliverable to or claimed by an 
enemy or an ally of an enemy or a national of a desig¬ 
nated enemy country; said property in the possession of 
the defendants, or one of them, is entirely devoid of any 
enemy characteristics or enemy taint or the taint of any 
ally of any enemy of the United States, and therefore 
said property has never been owned or controlled, directly 
or indirectly, in whole or in part, by an enemy or an ally 
of an enemy, or a national of a designated enemy country, 
within the meaning of the provisions of said “Trading 
With The Enemy Act” or any Executive Order or Orders 
promulgated pursuant thereto. 
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9. At all times daring the existence of hostilities be¬ 
tween the United States and Germany and its allies, 
access to the aforesaid trust estate of plaintiff and the 
proceeds thereof having been blocked by the Treasury 
Department as aforesaid, which blocked status has never 
been terminated, such estate and the proceeds thereof 
were never in danger of falling into the hands of an 
enemy or the ally of an enemy or under its direct or in¬ 
direct control. 

10. After the issuance of said vesting orders, the 
plaintiff, on, to wit, July 18, 1949, duly filed with the 
Director, Office of Alien Property, Department of Justice, 
a claim under oath in conformity with the requirements 
of said Director (Form APC-1A), demanding the return 
of said property and estate, but no application therefor 
was made to the President of the United States, yet 
neither property nor estate has been returned to the 
plaintiff. 

W HEREFORE, plaintiff demands judgment as follows: 

(1). That plaintiff is entitled to all the property and 
estate and the proceeds thereof, seized under Vesting 
Orders 10116 and 13253, and to the immediate possession 
thereof; 

5 (2). That an order and decree be made herein 

requiring defendants to restore to the plaintiff all 
of said property and estate; and 

(3). Such other relief as may be just and equitable 
in the premises and the costs of this action. 

/s/ Robert F. Klepinger 

ROBERT F. KLEPINGER, 
Attorney for plaintiff, 

1720 “M” Street, N. W. 
Washington 6, D. C. 
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6 Filed Dec 5 1949. Harry M. Hull, Clerk 

5153—’49 
Exhibit “A” 

The National Archives of the United States 

1934 

FEDERAL REGISTER 
Volume 13 Number 32 

Washington, Saturday, February 14, 1948 
[Vesting Order 10616] 

Richard Guessefeldt and Bishop Trust Co., Ltd. 

In re: Trust under deed between Richard Guessefeldt 
and Bishop Trust Company, Limited, a Hawaiian Corpo¬ 
ration, dated May 11, 1934, as amended by trust deed 
dated January 18, 1938. File No. F 28-9945, 9945 G-l. 

Under the authority of the Trading With the Enemy 
Act, as amended, Executive Order 9193, as amended, and 
Executive Order 9788, and pursuant to law, after investi¬ 
gation, it is hereby found: 

1. That Richard Guessefeldt, Margarethe Guessefeldt, 
Agnes Mewes, Albert Guessefeldt, Kate Bocatius, Gert¬ 
rude Bocatius and Carl Bocatius, whose last known ad¬ 
dress is Germany, are residents of Germany and nationals 
of a designated enemy country (Germany); 

2. That the issue, names unknown, of Agnes Mewes, 
of Albert Guessefeldt, of Kate Bocatius, of Gertrude 
Bocatius and of Carl Bocatius, who there is reasonable 
cause to believe are residents of Germany, are nationals 
of a designated enemy country (Germany); 

3. That the Town of Hevelberg, Havel, Germany, is a 
political subdivision of a designated enemy country (Ger¬ 
many) ; 
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4. That all right, title, interest and claim of any kind 
or character whatsoever of the persons identified in sub¬ 
paragraphs 1 and 2 hereof, and each of them, and the 
political subdivision named in subparagraph 3 hereof, in 
and to and arising out of or under that certain trust 
agreement dated May 11, 1934, and as amended January 
18, 1938, by and between Richard Guessefeldt as Settlor 
and the Bishop Trust Company, Limited, as Trustee, 
and in and to the property held thereunder by said 
Bishop Trust Company, Limited, as Trustee including 
but not limited to the rights of said Richard Guessefeldt 
to direct the manner and payment of income from said 
Trust, to withdraw assets from the corpus thereof and 
to revoke, amend or modify the terms of the aforesaid 
instrument, as amended, is property within the United 
States owned or controlled by, payable or deliverable to, 
held on behalf of or on account of, or owing to, or which 
is evidence of ownership or control by, the aforesaid 
nationals of a designated enemy country (Germany) 
and the aforesaid political subdivision of a designated 
enemy country (Germany); 

and it is hereby determined: 

5. That to the extent that the persons named in sub- 
paragraph 1 hereof and the issue, names unknown Agnes 
Mewes, Albert Guessefeldt, Kate Bocatius, Gertrude 
Bocatius and Carl Bocatius, are not within a designated 
enemy country, the national interest of the United States 
requires that such persons be treated as nationals of a 
designated enemy country (Germany). 

All determinations and all action required by law, 
including appropriate consultation and certification, hav¬ 
ing been made and taken, and, it being deemed necessary 
in the national interest, 

There is hereby vested in the Attorney General of the 
United States the property described above, to be held, 
used, administered, liquidated, sold or otherwise dealt 
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with in the interest of and for the benefit of the United 
States. 

The terms “national” and “designated enemy country” 
as used herein shall have the meanings prescribed in 
section 10 of Executive Order 9193, as amended. 

Executed at Washington, D. C., on February 5, 1943. 

For the Attorney General. 

[Seal] David L. Bazedon, 

Assistant Attorney General, 
Director, Office of Alien Property. 

[F. R. Doc. 48-1364; Filed, Feb. 13,1948 ; 8:49 a. m.] 

7 Filed Dec 5 1949 Harry M. Hull, Clerk 

5153—’49 
Exhibit “B” 

The National Archives of the United States 

1934 

THE FEDERAL REGISTER 
Volume 14 Number 104 

Washington, Wednesday, June 1, 1949 
[Vesting Order 13253] 

Richard Guessefeldt 

In re: Stock and personal property owned by Richard 
Guessefeldt. F-28-5958-C-1. 

• Under the authority of the Trading With the Enemy 
Act, as amended, Executive Order 9193, as amended, and 
Executive Order 9788, and pursuant to law, after investi¬ 
gation, it is hereby found: 
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1. That Richard Guessefeldt, whose last known ad¬ 
dress is Drake Str. Number 30, Berlin-Lichterfelde West, 
Germany, is a resident of Germany and a national of a 
designated enemy country (Germany); 

2. That the property described as follows: 

a. Those certain shares of stock described in Exhibit 
A, attached hereto and by reference made a part hereof, 
registered in the name of the persons set forth in Exhibit 
A, presently stored with the City Transfer Co., Ltd., 
Post Office Box 460, Honolulu, T. H., for and on behalf 
of Bishop Trust Company, Limited, Post Office Box 2390, 
Honolulu, T. H., as agent for the aforesaid Richard 
Guessefeldt, together with all declared and unpaid divi¬ 
dends thereon, and 

b. Those certain articles of personal property more 
particularly described in Exhibit B, attached hereto and 
by reference made a part hereof, presently stored with 
City Transfer Co., Ltd., Post Office Box 460, Honolulu, 
T. H., for and on behalf of Bishop Trust Company Lim¬ 
ited, Post Office Box 2390, Honolulu, T. H., as agent for 
the aforesaid Richard Guessefeldt, is property within the 
United States owned or controlled by, payable or deliv¬ 
erable to, held on behalf of or on account of, or owing 
to, or which is evidence of ownership or control by, the 
aforesaid national of a designated enemy country (Ger¬ 
many) ; 

and it is hereby determined: 

3. That to the extent that the person named in sub- 
paragraph hereof is not within a designated enemy coun¬ 
try, the national interest of the United States requires 
that such person be treated as a national of a designated 
enemy country (Germany). 

All determinations and all action required by law, in¬ 
cluding appropriate consultation and certification, having 
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been made and taken, and, it being deemed necessary in 
the national interest, 

There is hereby vested in the Attorney General of the 
United States the property described above, to be held, 
used, administered, liquidated, sold or otherwise dealt 
with in the interest of and for the benefit of the United 
States. 

The terms “national” and “designated enemy country” 
as used herein shall have the meaning prescribed in sec¬ 
tion 10 of Executive Order 9193, as amended. 

Executed at Washington, D. C., on May 12, 1949. 

For the Attorney General. 

[Seal] David L. Bazelon, 

Assistant Attorney General, 

Director, Office of Alien Property. 

Exhibit A 

Shares of Stock Owned by Bichard Guessefeldt, in Cus¬ 
tody of Bishop Trust Company, Limited, Honolulu, 

T.H., Agent, in Storage With City Transfer 
Co., Ltd., Honolulu, T.H. 

EXHIBIT A 

Shires of Stock Owned by Richard Guessefeldt, In Custody of Bishop Trust Company, Lfanitafl, t*Vw.«IwTh 
T. H., Agent, In Storage with City Transfer Co., Ltd., Honolulu. T. H. 


Same of issuer 


Norris Midway Oil Co.. 

U. S. Mines Development Corp . 

Purissima Hills Oil Co.-.. 

Vallejo Brick A Tile Co„ Consolidated. 
The Pi-Nectar Sales Co. of Amer i ca - 

Pinectar Sales Co.. L t d . ....—- 

Chiapas Coffee Co- 

The I. X. L. Midway Oil Co- 


Registered owner 


Claes of stock 

Par 

value 

Certifi¬ 

cate 

No. 

her of 
shares 

Capital 

1 

[ 298 

250 

*1.00' 

i 218 

500 


( 

! 418 

1.000 

1.00 

689 

8.000 


i 

f 1.617 

400 

_do 


1.254 

800 

1.00 y 

'1.609 

950 



k 1.598 

910 


1 

1.550 

1.000 



^ 1.058 

500 

-do 

1.00 

155 

2.000 

Common _ 

1.00 

17 

1.500 

Preferred - 

1.00 

14 

150 

Capital 

20.00 

170 

85 

-do 

20.00 

110 

15 

Preferred - 

5.00 

188 

80 

Common 

6.00, 185 

400 

Capital 

- 1.00 { 20 * 

1 208 

600 

500 


R. Guessefeldt- 




.dftii i 


-do- 


-do- 


Richard Guessefeldt- 
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8 Filed Dec 5 1949 Harry M. Hull, Clerk 

5153—’49 

Exhibit “B” (Continued) 

Exhibit B 

Personal Property Owned by Richard Guessefeldt, Stored 
by Bishop Trust Company, Limited, Agent, with 
City Transfer Co., Ltd., Honolulu, T. H. 

Schedule 1. Household Cotton and Linen Goods. 

Number of 

items Description 

12 Pillow cases, hand embroidered. 

2 Pillows, standard size. 

3 Pillows, infant’s. 

6 Pillow cases, infant’s. 

1 Table scarf, cotton. 

67 Doilies, assorted. 

1 Doily, crash linen. 

2 Doilies, linen, initialed “G”. 

15 Hand towels. 

3 Bath towels, small. 

12 Bath towels, large. 

2 Beach towels. 

3 Tea towels, crash linen. 

1 Tea towel, cotton. 

12 Table cloths, large, damask, initialed “G”. 

56 Napkins, large, damask, initialed “G”. 

1 Table cloth, tan linen, embroidered. 

1 Table cloth, white. 

1 Table cloth, cotton, blue print, Japanese. 

1 Napkin, cotton. 

9 Napkins, linen. 
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8 Bedspreads, cotton. 

2 Mattress pads. 

Schedule I. Household Cotton and Linen Goods— 
Continued 

Number of 

items Description 

2 Bed sheets, cotton. 

8 Bed sheets, linen, initialed “G”. 

1 Blanket, cotton, infant’s. 

2 Lunch table cloths, linen. 

2 Blankets, cotton, % size. 

8 Table runners, assorted sizes. 

1 Table runner, raw silk, 24" x 72". 

1 Table runner, linen, 18" x 72". 

2 Table runners, lace edging. 

1 Table runner, tan embroidered, red border. 

2 Pillow covers, linen. 

1 Bonnett, infant’s. 

2 Dresses, infant’s. 

1 Dress, infant’s, white linen. 

1 Assorted infant’s and doll dresses, lot 
1 Bag, linen. 

1 Bag, shopping, cord mesh. 

1 Japanese canvas slippers (tabis), pair. 

1 Clogs, Japanese, wood, cork sole, pair. 

4 Rugs, rag. 

2 Aprons, house. 

1 Belt, white fabric, for swim suit. 

1 Shirt, blue denim, old. 

2 Tiebacks for drapes, linen. 

3 Shawls, light. 

1 Jacket, infant’s, knitted. 

2 Pennants, felt. 

1 Cotton goods remnants, lot. 
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9 Filed Dec 5 1949 Harry M. Hull, Clerk 

5153—’49 

Exhibit “B” (Continued) 

Schedule II. Crockery and glassware. 

Number of 

items Description 

9 Piece Japanese Satsuma tea set with case. 

4 Salt dishes, glass. 

1 Perfume bottle, blue glass, flowered. 

98 Piece dinner set, china, rose and gold borders. 

5 Saucers, Chinese. 

13 Pieces, chinaware, blue flowers, incomplete set. 

7 Tea cups, assorted patterns. 

14 Saucers, china, assorted patterns. 

36 Pieces, table china, incomplete set. 

1 Water pitcher, glass, large. 

4 Green demi-tasse cups. 

1 Green cream pitcher. 

3 Cosmetic jars, white and green china. 

3 Fruit bowls, heavy crystal. 

1 Tray, painted china. 

1 Vase, Chinese, with cover. 

4 Piece salad set, glass, cruets and shakers. 

1 Mustard bowl, with silver lattice screen. 

12 Bread and butter plates, Syracuse china, Canterbury 
design. 

1 Flower vase, red glass with silver screen. 

21 Pieces table crockery, odds and ends. 

1 Ice bowl, glass, in silver basket. 

1 Beer stein, glass, with pewter cover. 

1 Ash tray, glass. 
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Schedule III. Silver and other metal ware. 
Number of 

items Description 

1 Bread tray, “Sterling,” initialed “G”. 

1 Ash tray (saucer) “Sterling,” initiated “G”. 

1 Hair brush, ladies’, “Sterling,” initialed “G”. 

1 Hand mirror, ladies’, “Sterling,” initialed “G”. 
1 Teapot, “Sterling,” initialed “G”. 

1 Sugar bowl, “Sterling,” initialed “G”. 

1 Fingernail buffer, “Sterling,” initialed “G”. 

1 Tray, 12" long, “Sterling,” initialed “G”. 

6 Salt spoons, “Sterling,” initialed “G”. 

1 Bread tray, silver. 

2 Cream pitchers, silver. 

3 Napkin rings, silver. 

1 Sugar bowl, small, “Sterling”. 

6 Table knives, silver handles. 

1 Fork, silver. 

1 Knife, silver. 

20 Butter knives, silver. 

2 Gravy ladies, small, silver. 

6 Dinner forks, silver. 

1 Cake knife, silver. 

2 Serving spoons, silver. 

1 Sugar spoon, silver. 

1 Pickle fork, silver. 

6 Soup spoons, silver. 

12 Salad forks, silver. 

5 Steak knives, silver handles. 

7 Coffee spoons, silver. 

6 Teaspoons, silver. 

2 Olive forks, silver. 

1 Corkscrew, silver, stag handle. 

1 Bottle cap remover, silver, stag handle. 

1 Cream pitcher, “Sterling.” 
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1 Tea strainer, “Sterling.” 

1 Cream pitcher, “Sterling,” small. 

1 Dinner bell, “Sterling.” 

1 Saucer with cover, “Sterling.” 

1 Whisk broom, silver handle. 

1 Tray, silver. 

1 Bonbon jar, silver top. 

1 Sugar tong, “1847 Rogers,” silver. 

1 Picture frame, silver, with child’s photograph. 

1 Powder jar, crystal, silver cover. 

1 Tea caddy, silver. 

1 Mustard jar, silver. 

10 Souvenir coffee spoons, metal, assorted patterns. 

Schedule III. Silver and other metal ware— 
Continued 

Number of 

items Description 

1 Dish rest, ladder shaped, white metal. 

1 Ash tray with saucer, white metal. 

2 Ash trays, metal. 

1 Trav, white metal. 

1 Large coffee percolator with spirit lamp, white metal 
1 Letter box, white metal. 

1 Cream pitcher, white metal. 

1 Coffee pot, white metal. 

1 Bread knife, white metal. 

1 Cocktail shaker, pewter. 

2 Flow’er pots, brass, Chinese. 

1 Chinese chimes, 7 pieces, set. 

2 Bowls, brass, small. 

1 Bowls, brass, Chinese, 5 piece set. 

1 Bas-relief in frame, 5" x 8", brass. 

Schedule IV. Household furnishings and ornaments. 

Number of 

items Description 

1 Cribbage board, wood. 
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1 Letter opener, wood, hand-carved. 

1 Ukulele, toy size, “Koa” wood. 

1 Watch charm, Ivory elephant. 

1 Clothes chest, Camphor wood. 

1 Tray, Chinese, wood, hand-carved. 

1 Book ends, “Koa” wood, hand-carved, pair. 

1 Bowl, 12" diameter, 8" high, “Koa” wood, hand- 
carved. 

1 Stone carving of Taj Mahal, white, translucent. 

40 Framed pictures, photographs, and prints. 

1 Oil painting, castle, framed, 8" x 14", signed “A. 
Tamm.” 

1 Dressing table clock, white celluloid case. 

1 Paper baskets, woven Lauhala (pandanus leaves). 

1 Ivory dominoes, with case, set. 

Schedule V. Miscellaneous personal property items. 

Number of 

items Description 

1 Leather picnic case, with contents: 

2 Aluminum thermos bottle, 2 qt. size. 

1 Sandwich box, aluminum. 

7 Pieces—6 cups with case, aluminum. 

3 Carving set, stag handled, pieces. 

1 Salad spoon, horn. 

1 Salad fork, horn. 

11 Assorted kitchen ware, old, pieces. 

2 Dust or crumb brushes. 

1 Electric connection, single socket. 

1 Electric connection, double socket. 

1 Clothes pins, lot. 

1 Pliers, wire cutter, hammer, cold chisel, etc., set. 

2 Electric Irons (old style), with cord. 

1 Dust mop, “O-Cedar”. 

1 Stand for electric iron. 

3 Crochet thread, spools. 

1 Tape measure, dressmaker’s. 
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1 Card case, leather. 

1 Address book and memo pad, leather. 

1 Hacksaw with blade. 

2 German Red Cross Medals, with ribbons. 

1 Envelope containing legal and personal papers and 
letters written in German. 

1 Personal papers, German and Japanese photographs, 
picture post cards and photographs of German mil¬ 
itary officers and personnel, lot. 

1 Photograph, German battleship. 

1 Photograph negatives in tin case, indexed 1922-1934, 
inclusive, lot. 

1 Envelope containing personal letters and brass per¬ 
sonal card plates. 

1 Assortment of family and other photographs. 

Schedule V. Miscellaneous personal property items— 
Continued 

Number of 

items Description 

1 Various odds and ends, pieces of cloth, lot. 

1 Glass ring, green, for drapes or curtains. 

1 Sewing basket with thread and old buttons. 

1 German hymnal. 

1 Book, paper cover, “Herman Goring.” 

1 Book, paper cover, “Hitler Regiert.” 

1 Small scale, metric, counter-balanced. 

2 “Koa” wood, small strips. 

1 Bathroom soap dish and glass holder. 

2 Envelopes containing 27 lithographs or etchings. 

1 Kitchen utensils, old, assortment. 

1 Varnish brush. 

1 Dish cloth. 

1 Graphite, can, partly filled. 

1 China doll, small. 

1 China doll, large, one limb missing. 

1 Stamp album, beginner’s, with small assortment of 
stamps. 
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1 Tool chest, small, with pliers, files and other house¬ 
hold tools. 

1 Bisecting instruments, child’s set. 

1 Infant’s toys, miscellaneous, small lot. 

1 German coin, aluminum, 3 marks. 

1 German coin, aluminum, 50 pfennig. 

1 German mark note, M. 8,000,000. 

1 German mark note, M. 100,000,000. 

2 German mark notes, M. 200,000,000. 

1 German mark note, M. 1,000,000. 

1 German mark note, M. 200,000. 

2 German mark notes, M. 1,000. 

1 German mark note, M. 500. 

1 German mark note, M. 1. 

1 German mark note, M. 5,000,000. 

[F. R. Doc. 49-4324, Filed May 31, 1949; 8:50 a. m.] 

• * • • 

10 Filed Apr 9 1952 Harry M. Hull, Clerk 

Answer 

The defendants, J. Howard McGrath, Attorney General 
of the United States, as successor to the Alien Property 
Custodian, and Georgia Neese Clark, Treasurer of the 
United States, for their answer to the complaint filed 
herein: 

1. Admit that the action arises under the Trading 
with the Enemy Act, as amended, and under Section 9(a) 
thereof, and otherwise deny each and every allegation 
contained in paragraph 1 of the complaint. 

2. Admit that at the time the complaint herein was 
filed, the defendant, J. Howard McGrath, was the duly 
appointed and qualified Attorney General of the United 
States and that he was, as such, the successor to the 
Alien Property Custodian and the transferee or assignee 


! 





of all property and interest heretofore acquired by the 
Alien Property Custodian. 

3. Admit the allegations contained in paragraph 3 of 
the complaint. 

4. Deny each and every allegation contained in para¬ 
graph 4 of the complaint. 

5. Admit the allegations contained in paragraph 5 of 
the complaint. 

6. Deny each and every allegation contained in para¬ 
graph 6 of the complaint. 

7. Admit that on February 5, 1948, and May 12, 1949, 
the then duly appointed and qualified Director of the 
Office of Alien Property, acting under authority of the 
Trading with the Enemy Act and Executive Orders No. 
9193, as amended, and No. 9788 (50 U.S.C.A., App. Sec. 6, 

note), issued Vesting Orders No. 10616 (13 Fed. 
11 Reg. 702, 703) and No. 13253 (14 Fed. Reg. 2887, 
2888), respectively. Admit that said vesting orders, 
copies of which are annexed to the complaint as Exhibits 
“A” and “B”, vested in the defendant Attorney General 
all the plaintiff’s property therein described, being the 
property under trust agreement dated May 11, 1934, as 
amended by trust deed of January 18, 1938, between 
plaintiff and the Bishop Trust Company, Ltd., Honolulu, 
Hawaii, including all accrued income therefrom and all 
personalty stored with the City Transfer Company, Ltd., 
Honolulu, Hawaii, to be held, used, administered, liqui¬ 
dated, sold or otherwise dealt with in the interest and 
for the benefit of the United States. Defendants 
answering further state: that the aforementioned Vest¬ 
ing Order No. 13253 (14 Fed. Reg. 2S87, 2888), vras 
amended on June 26, 1951 by vesting order amend¬ 
ment to Vesting Order 13253 (16 Fed. Reg. 6702), a copy 
of which is annexed hereto as Exhibit “A” and made a 
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part hereof; that on August 27, 1948, said trustee com¬ 
pany delivered to the defendants the sum of $24,018.75 in 
cash which purported to be the net income accruing from 
said trust estate as of June 30, 1948, due and payable 
to plaintiff on the aforesaid trust estate theretofore 
vested under Vesting Order 10616, and that said sum is 
now in the possession of the defendant, the Treasurer of 
the United States; that on January 24, 1949, said trust 
company notified the Director of the Office of Alien 
Property that it would not make further payment of 
such accrued income in the future and also demanded 
return of said sum of accrued income, which demand has 
not been complied with. 

8. Deny each and every allegation contained in para¬ 
graph 8 of the complaint. 

9. Admit that access to the aforesaid trust estate of 
plaintiff and the proceeds thereof have been blocked by 
the Treasury Department at all times during the existence 
of hostilities between the United States and Germany 
and its allies, that the blocked status has never been 
terminated, and otherwise deny each and every allegation 
contained in paragraph 9 of the complaint. 

10. Admit that after the issuance of said vesting 
orders, the plaintiff did duly file with the Director, 

12 Office of Alien Property, Department of Justice, a 
claim under oath in conformity with the require¬ 
ments of said Director (Form APC-la), demanding the 
return of said property and estate, that no application 
thereafter was made to the President of the United 
States, that neither property nor estate has been returned 
to the plaintiff, but avers that said claim was filed with 
the aforesaid Director on July 20, 1949, and not July 18, 
1949, as alleged in the complaint 
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WHEREFORE, defendants pray judgment dismissing 
the complaints herein together with the costs and dis¬ 
bursements of this action. 

/s/ Harold I. Baynton 
Harold I. Baynton 
Assistant Attorney General 

/s/ James D. Hill 
James D. Hill 

/s/ Walter T. Nolte 
Walter T. Nolte 

/s/ Myron C. Baum 
Myron C. Baum 

/s/ Oliver Dibble 
Oliver Dibble 

Attorneys, Department of Justice 
Washington, D. C. 

Attorneys for Defendants 

• • • • 

21 Filed Mar 3 1952 Harry M. Hull, Clerk 

UNITED STATES OF AMERICA, SS: 

The President of the United States of America, 

To the Honorable the Judges of the United States 
District Court for the District of Columbia. 

CA 5153—’49 

GREETING: 

Whereas, lately in the United States Court of Appeals 
for the District of Columbia Circuit, in a cause between 
Richard Guessefeldt, Appellant, and J. Howard McGrath, 
as Successor to the Alien Property Custodian, and Geor¬ 
gia Neese Clark, as Treasurer of the United States, Ap¬ 
pellees, wherein the judgment of the said Court of Ap- 
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peals, entered in said cause on the 3rd day of May, A. D. 
1951, is in the following words, viz: 

“This cause came on to be heard on the transcript of 
the record from the United States District Court for the 
District of Columbia, and was argued by counsel. 

On consideration whereof, it is now here ordered and 
adjudged by this Court that the judgment of the said 
District Court appealed from in this cause be, and the 
same is hereby, affirmed.” 

as by the inspection of the transcript of the record of 
the said United States Court of Appeals which was 
brought into the SUPREME COURT OF THE UNITED 
STATES by virtue of a writ of certiorari, agreeably to 
the act of Congress, in such case made and provided, 
fully and at large appears. 

And -whereas, in the present term of October, in the 
year of our Lord one thousand nine hundred and fifty- 
one, the said cause came on to be heard before the said 
SUPREME COURT, on the said transcript of record, 
and was argued by counsel: 

On consideration whereof, It is ordered and adjudged 
by this Court that the judgment of the said United States 
Court of Appeals in this cause be, and the same is hereby 
reversed. 

And it is further ordered, That this cause be, and the 
same is hereby, remanded to the United States District 
Court for the District of Columbia for proceedings in 
conformity with the opinion of this Court. 

January 28, 1952. 

Filed Mar 3 1952 Harry M. Hull, Clerk 

You, therefore, are hereby commanded that such pro¬ 
ceedings be had in said cause, in conformity with the 
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opinion and judgment of this Court, as according to right 
and justice, and the laws of the United States, ought to 
be had, the said writ of certiorari notwithstanding. 

Witness, the Honorable FRED M. VINSON, Chief 
Justice of the United States, the first day of March, in 
the year of our Lord one thousand nine hundred and 
fifty-two. 

CHARLES ELMORE CROPLEY 
Clerk of the Supreme Court of the 

United States. 

By /s/ Hugh W. Barr 
Deputy 

File No. 

SUPREME COURT OF THE UNITED STATES 
No. 204—October Term, 1951 

Richard Guessefeldt, 


vs. 

J. Howard McGrath, as Successor to the 
Alien Property Custodian, et al. 

MANDATE 

• • • • 

25 Filed Mar 28 1952 Harry M. Hull, Clerk 

Order on Mandate of the Supreme Court 
of the United States 

Upon the mandate of the Supreme Court of the United 
States dated March 1, 1952, filed in this Court on March 
3, 1952. 

IT IS ORDERED, ADJUDGED AND DECREED that 
the judgment of this Court entered March 17, 1950, be, 
and the same is hereby reversed and set aside; that the 
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cause be restored to the docket for further proceedings 
in accordance with such mandate. 

/s/ Edward A. Tamm 
Judge 

March 28, 1952 

• • • • 

42 Filed Apr 7 1953 Harry M. Hull, Clerk 

Memorandum 

The depositions and exhibits in this case seem to me 
to make it clear that Mr. Guessefeldt could have left 
Germany without too much difficulty and returned to 
Hawaii 

It seems also clear that he had no yearning to do so, 
but was rather content with his lot in his homeland until 
it became apparent that the protection of his property 
made his return desirable. 


I am of the opinion that he was a “resident” of Ger¬ 
many without restraint, within the meaning of the cases. 

Judgment will be for the defendants. 

/s/ H. A. Schweinhaut 
Judge 

April 7, 1953 

• • • • 


43 Filed Jul 3 1953 Harry M. Hull, Clerk 

The above cause having duly come on to be heard on 
the second day of December, 1952, and the Court having 
heard the evidence adduced on behalf of the parties and 
examined the briefs submitted by counsel and having 
duly considered the same, and having filed its opinion 
herein on April 7, 1953, now makes the following findings 
of fact and conclusions of law. 
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cause be restored to the docket for further proceedings 
in accordance with such mandate. 

/s/ Edward A. Tamm 
^ Judge 

March 28, 1952 

• • • • 

42 Filed Apr 7 1953 Harry M. Hull, Clerk 

Memorandum 

The depositions and exhibits in this case seem to me 
to make it clear that Mr. Guessefeldt could have left 
Germany without too much difficulty and returned to 
Hawaii. 

It seems also clear that he had no yearning to do so, 
but was rather content with his lot in his homeland until 
it became apparent that the protection of his property 
made his return desirable. 


I am of the opinion that he was a “resident” of Ger¬ 
many without restraint, within the meaning of the cases. 


Judgment will be for the defendants. 


April 7, 1953 


/s/ H. A. Schweinhaut 
Judge 


• • • • 


43 Filed Jul 3 1953 Harry M. Hull, Clerk 

The above cause having duly come on to be heard on 
the second day of December, 1952, and the Court having 
heard the evidence adduced on behalf of the parties and 
examined the briefs submitted by counsel and having 
duly considered the same, and having filed its opinion 
herein on April 7, 1953, now makes the following findings 
of fact and conclusions of law. 
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Findings of Fact 

1. This action was originally instituted by Richard 
Guessefeldt, the father of the present plaintiff. Said 
Richard Guessefeldt died on November 1, 1952, during 
the pendency of this action, and his daughter, Christel 
Guessefeldt, temporary administratrix of his estate, was 
duly substituted as plaintiff herein in her representative 
capacity by order of this Court. 

2. Richard Guessefeldt was bom in Havelberg, Ger¬ 
many, on April 21, 1870. In 1896 Richard Guessefeldt 
entered the United States and resided in the territory 
of Hawaii until 1938. During the period from 1896 to 
1938 Richard Guessefeldt made frequent and numerous 
trips to Germany and at the conclusion of each trip re¬ 
turned to Hawaii. He was from the date of his birth to 
the date of his death a citizen of Germany. At no time 
did Richard Guessefeldt ever become a citizen of the 
United States nor did he make application therefor until 
1949. 

3. In the spring of 1938 Richard Guessefeldt, accom¬ 
panied by his wife and daughter, left Hawaii and went 
to Germany. Upon his departure for Germany Richard 

Guessefeldt relinquished his place of abode in 
44 Hawaii, consisting of a furnished apartment, and 
left in storage in Hawaii certain personal property 
hereinafter referred to, which property included no house¬ 
hold furniture. 

4. At the time of his departure for Germany in the 
spring of 1938, Richard Guessefeldt and his wife travelled 
with German passports; his daughter, a native bom citi¬ 
zen of the United States bom in Hawaii on April 7, 1911, 
travelled with a United States passport. Prior to their 
departure, Richard Guessefeldt and his wife applied for 
and obtained from the appropriate United States officials 
re-entry permits permitting them to re-enter the United 


39 A 


States on or before March 26, 1939. Upon application by 
Richard Guessefeldt and his wife these re-entry permits 
were twice extended for periods of six months each, and 
finally expired on March 26, 1940. No further application 
for extension of said re-entry permits was ever made by 
either Richard Guessefeldt or his wife. 

5. At the time of his departure in the spring of 1938 
Richard Guessefeldt took with him a letter of credit 
issued by the Bishop National Bank of Hawaii in the 
sum of $6,500. This letter of credit was drawn on his 
account in said bank in Hawaii. At the same time, Rich¬ 
ard Guessefeldt had an additional letter of credit in the 
sum of $2,500 issued to his daughter, Christel Guesse¬ 
feldt, and drawn on his account. 

6. From and after the arrival of Richard Guessefeldt 
and his family in Germany in the spring of 1938 they 
lived at various places within Germany and Richard 
Guessefeldt and his wife spent a major part of the win¬ 
ters of 1938-1939, 1939-1940 and 1940-1941 in Italy. The 
German passports issued to Richard Guessefeldt and his 
wife contained exit permits issued on November 6, 1939 
and November 15, 1940 permitting them to leave Ger¬ 
many. Richard Guessefeldt and his wife did in fact leave 
Germany and travelled to Italy on December 14, 1939 and 
remained there until April, 1940; on December 11, 1940 
they again travelled to Italy and remained there for the 
winter. 

7. During his stay in Germany and Italy Richard 
Guessefeldt, having exhausted the funds available 

45 to him under the letters of credit previously re¬ 
ferred to, obtained additional remittances from his 
account in Hawaii of some $12,000 between May 28, 1940 
and May 26, 1941. 

8. While German vessels ceased operating in trans¬ 
atlantic service upon the outbreak of war in September, 
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1939, the Court finds that there were a large number of 
neutral and American passenger-carrying vessels sailing 
to the United States prior to and after the outbreak of 
war in Europe in September, 1939 and through April, 
1940; that there were ample accommodations on such ves¬ 
sels for additional passengers; that there was no legal, 
financial or other impediment preventing Richard Guesse- 
feldt and his family from obtaining passage on such ves¬ 
sels and that Richard Guessefeldt could have obtained 
such transportation to the United States and to Hawaii 
without difficulty. The Court also finds that Norway re¬ 
mained a neutral country until April, 1940; that Italy 
remained a neutral country until June, 1940, and that the 
United States did not enter the war with Germany until 
December 11,1941. 

9. In 1940 and 1941 additional passenger vessels were 
diverted from their normal voyages and made trips to 
Europe under the auspices of the United States Depart¬ 
ment of State for the purpose of repatriating American 
citizens and alien members of their families. The Court 
also finds that in 1942 the United States Department of 
State under special safe conduct arrangements with the 
belligerent nations chartered a vessel which made two 
trips to Europe in that year for the purpose of repatriat¬ 
ing American citizens and alien members of their families. 
Passage on this ship was arranged through officials of 
the Swiss Government which represented the interests of 
the United States in various countries with which the 
United States was at war. A large number of American 
citizens and alien relatives were repatriated to the United 
States on such ships. Although Christel Guessefeldt as 
an American citizen was eligible to register for such re¬ 
patriation, and although Richard Guessefeldt and his 
wife were also eligible to register as alien members of 
the family of an American citizen, the Court finds that 
none of these persons ever in fact registered for repatria- 
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tion or made any attempt to do so. 

46 10. Upon his arrival in Germany in the spring 

of 1938, Richard Guessefeldt had on deposit with a 
German bank income-producing German securities in the 
face amount of 12,900 Reichsmarks. In June, 1941, there 
was purchased for the account of Richard Guessefeldt 
additional German securities in the face amount of 
20,500 Reichsmarks, including German government bonds 
in the face amount of 20,000 Reichsmarks, and in 1943 
there was purchased for the account of Richard Guesse¬ 
feldt additional income-producing German securities in 
the face amount of 15,000 Reichsmarks. From and after 
1943, therefore, Richard Guessefeldt owned in Germany 
income-producing securities totalling approximately 50,000 
Reichsmarks in face value or the equivalent of $20,000. 

11. During the time Richard Guessefeldt was in Ger¬ 
many in the spring of 1938, and subsequently, he fre¬ 
quently declared that he was well satisfied with condi¬ 
tions there, that he had no worries and no complaints. 
While in Germany on an earlier occasion, he expressed 
admiration for and defended the Nazi regime. 

12. Christel Guessefeldt, daughter of Richard Guesse¬ 
feldt, re-entered the United States in 1947 after the cessa¬ 
tion of hostilities between the United States and Ger¬ 
many; Richard Guessefeldt and his wife re-entered the 
United States in 1949. On July 5, 1949 Richard Guesse¬ 
feldt applied for a United States immigration visa per¬ 
mitting him to enter the United States and in that ap¬ 
plication Richard Guessefeldt stated that his permanent 
residence was in Havelberg, Germany, that he had resided 
in Germany since 1938 and that his purpose in coming 
to the United States was to establish residence. 

13. In 1934, Richard Guessefeldt executed a trust 
agreement with the Bishop Trust Company of Hawaii 
conveying a substantial portion of his property to said 
Trust Company as trustee. This trust agreement, as 
later amended, provided that the income from the trust 
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property was to be paid in full to Richard Guessefeldt 
and that upon his death, three-fifths of the income was 
to be paid to his wife and two-fifths of the income to his 
daughter for the life of his -wife. In addition, upon the 
death of Richard Guessefeldt his wife and daugh- 
47 ter were each entitled to receive $5,000 payable out 
of the capital of the trust. Upon the death of 
both Richard Guessefeldt and his wife and upon his 
daughter attaining the age of 35 years, the trust was to 
terminate and the property to be paid over to his daugh¬ 
ter; in the event that the daughter predeceased either 
of her parents, the trust property upon the death of both 
parents w’as to be paid to certain other named bene¬ 
ficiaries in Germany. In this trust instrument Richard 
Guessefeldt reserved unto himself a power to revoke 
the trust and also reserved to himself, his wife and his 
daughter, in succession, a power to withdraw in the aggre¬ 
gate a portion of the trust property not exceeding $40,000 
in value. During his lifetime Richard Guessefeldt never 
exercised the power of revocation reserved to him, nor 
did he exercise the power of withdrawal referred to. 

14. By Vesting Order Number 10616, dated February 
5, 1948, the Attorney General of the United States, as 
successor to the Alien Property Custodian, pursuant to 
the authority conferred upon him under the Trading with 
the Enemy Act, as amended (50 U.S.C. App. § 1, et. seq.) 
vested in himself, among other things, all right, title, in¬ 
terest and claim of any kind or character whatsoever of 
Richard Guessefeldt in and to and arising out of or 
under the trust agreement, as amended, as hereinabove 
referred to. This order was filed with the Federal Regis¬ 
ter on February 13, 1948 and became effective on that 
date. 

15. Prior to his departure for Germany in 1938 
Richard Guessefeldt was the owner of certain personal 
property stored with the City Transfer Company, Ltd. of 


Honolulu, Hawaii for and on behalf of said Richard 
Guessefeldt. 

16. By Vesting Order Number 13253, dated May 12, 
1949, the Attorney General of the United States, as suc¬ 
cessor to the Alien Property Custodian, pursuant to the 
authority conferred upon him under the Trading with 
the Enemy Act, as amended (50 U.S.C. App. § 1, et. $eq.) 
vested in himself the said personal property of Richard 
Guessefeldt stored with City Transfer Company, Ltd. as 
more particularly described in said vesting order and 

the exhibits attached thereto and made a part 
48 thereof. This order was filed with the Federal 
Register on May 31, 1949 and became effective on 
that date. 

17. From all the evidence the Court finds as a fact 
that Richard Guessefeldt could have returned to the 
United States prior to and after the outbreak of war 
between the United States and Germany on December 11, 
1941; that Richard Guessefeldt had no yearning or desire 
to return to the United States but was content with his 
lot in Germany, his homeland, until it became apparent 
that the protection of his property made his return de¬ 
sirable; and that from and after the spring of 1938 
Richard Guessefeldt intended to be and was a resident 
of Germany. 

Conclusions of Law 

1. This Court has jurisdiction of this action under 
Section 9(a) of the Trading with the Enemy Act, as 
amended (50 U.S.C. App. § 9(a)). 

2. Richard Guessefeldt was resident within Germany 
within the meaning of Section 2 of the Trading with the 
Enemy Act, as amended, during the period in which the 
United States was at war with Germany, and he was 
therefore an enemy within the meaning of said Section 2. 
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3. As an enemy Richard Guessefeldt, and plaintiff 
Christel Guessefeldt as the representative of his estate, 
are barred from recovery herein under the provisions 
of Section 9(a) of the Trading with the Enemy Act, as 
amended. 

4. Judgment should be entered herein in favor of the 
defendants dismissing the complaint on the merits. 

Dated: July 3,1953. 

/s/ H. W. Schweinhaut 

United States District Judge 

• *. • • 

50 Filed Jul 3 1953 Harry M. Hull, Clerk 

Judgment 

This action having come on for trial on December 9, 
1952, and the Court having heard the evidence adduced 
and the arguments of counsel, and having considered the 
briefs of counsel filed thereafter, and after due delibera¬ 
tion having filed its findings of fact and conclusions of 
law, now there it is 

ORDERED, ADJUDGED and DECREED that the 
complaint be and the same is hereby dismissed upon the 
merits and judgment is hereby entered in favor of the 
defendants on the merits, together with the costs and 
disbursements of this action and that defendant have 
execution therefor. 

Dated July 3, 1953. 

/s/ H. A. Schweinhaut 

United States District Judge 

• • • • 
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40 Filed Feb 13 1953 Harry M. Hull, Clerk 

Order 

Upon stipulation and agreement of counsel for plaintiff 
and defendants made in open court that there is substan¬ 
tial need for continuing and maintaining the above- 
entitled cause and obtaining an adjudication of the 
questions involved therein, it is 

ORDERED that Herbert Brownell, Jr., Attorney Gen¬ 
eral, be, and he hereby is, substituted as defendant herein 
in place of James P. McGranery, Attorney General, and 
Ivy Baker Priest, Treasurer of the United States, be, 
and she hereby is, substituted as defendant herein in 
place of Georgia Neese Clark, without prejudice to the 
proceedings already had in this action, and that this 
cause may be continued and maintained against said 
Herbert Brownell, Jr., Attorney General, as successor in 
office of said James P. McGranery, Attorney General, and 
Ivy Baker Priest, Treasurer of the United States, as suc¬ 
cessor in office of said Georgia Neese Clark, Treasurer 
of the United States. 

/s/ H. A. Schweinhaut 
Judge 

Dated: Feb. 13, 1953 

• • • • 

51 Filed Jul 21 1953 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given that the plaintiff, Christel 
Guessefeldt, hereby appeals to the Circuit Court of Ap¬ 
peals for the District of Columbia from the order entered 
in this action on July 3, 1953, granting judgment to the 
defendants. 

/s/ Robert F. Klepinger 
Robert F. Klepinger 
/s/ Charles R. Richey 
Charles R. Richey 
Attorneys for Plaintiff. 
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52 Filed Jul 31 1953 Harry M. Hull, Clerk 

Order for Transmission of Original Pagers 

On stipulation of the parties, filed herein on July 31, 
1953, it is by the Court this 31st day of July, 1953, 

ORDERED, that the Clerk of this Court shall transmit 
to the Court of Appeals for use in connection with this 
appeal the following: 

1. All original exhibits introduced by the parties at 
the trial in the above cause on December 2, 1952; 

2. The transcript of testimony taken by depositions 
on behalf of plaintiff dated June 30 and July 1, 1952; 

3. All written stipulations of the parties filed herein; 

4. Reporter’s transcripts of all proceedings before this 
Court subsequent to March 28, 1952. 

/s/ Edward A. Tamm 
Judge 

• • • • 

53 Filed Jul 31 1953 Harry M. Hull, Clerk 

Stipulation Designating Record on Appeal 

It is hereby stipulated and agreed that the record on 
appeal from the judgment entered herein on July 3, 1953, 
shall include and consist only of the following: 

1. Docket entries; 

2. Complaint and exhibits thereto; 

3. Answer to complaint; 

4. Mandate of the Supreme Court of the United 
States dated March 1, 1953, filed herein March 3, 1952; 
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5. Order on Mandate of the Supreme Court of the 
United States filed March 28,1952; 

6. Order of substitution entered February 13, 1953; 

7. Memorandum Opinion, April 7, 1953; 

8. Findings of Fact and Conclusions of Law, July 3, 
1953; 

9. Order dismissing complaint, entered July 3, 1953; 

10. Notice of this (second) appeal; 

11. Order for transmission of original papers; 

12. All original Exhibits introduced by the parties at 
the trial of the above cause, together with the transcript 
of testimony taken by deposition on behalf of plaintiff, 
written stipulations of the parties filed herein, and the 
reporter’s transcripts of all proceedings before this Court 

subsequent to March 28, 1952, to be transmitted by 
54 the Clerk of this Court to the United States Court 
of Appeals for the District of Columbia, as pro¬ 
vided by Rule 75(o) of the Federal Rules of Civil Pro¬ 
cedure, authorizing the clerk of this Court to transmit 
all the original papers in the file dealing with this action 
or the proceeding in which this appeal is taken; 

13. This stipulation. 

/s/ Robert F. Klepinger 
Robert F. Klepinger 

/s/ Charles R. Richey 
Charles R. Richey 
Attorneys for Plaintiff 

/s/ Walter T. Nolte 
Walter T. Nolte 

/s/ Myron C. Baum 
Myron C. Baum 

Attorneys for Defendants 
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QUESTIONS PRESENTED 


In the opinion of appellees, the questions presented are:. 

1. Whether a person was “resident within” Germany under 
the Trading with the Enemy Act and therefore an “enemy”' 
ineligible to recover vested property if, as the trial court found, 
he was a German citizen who, having gone from Hawaii to 
Germany in 1938, had no desire to return to Hawaii but was 
content to remain in Germany, although he had the means and 
opportunity to return. 

2. Whether the findings of the trial court to the effect that 
plaintiff was “resident within” Germany should be set aside 
as “clearly erroneous”. 
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Christbl Guessefeldt, appellant 

V. . 

Herbert Brownell, Jr., Attorney General of the United 
States, as Successor to the Alien Property Custodian, 
and Ivy Baker Priest, as Treasurer of the United States, 
appellees. 


APPEAL FROM FINAL JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR TEE DISTRICT OF COLUMBIA 


BRIEF FOB APPELLEES 


COUNTER-STATEMENT OF THE CASE 

Nature of the Case 

This is an appeal from a judgment, entered after trial upon 
remand, dismissing a complaint filed under Section 9 (a) of 
the Trading with the Enemy Act (40 Stat. 411, as amended, 
50 U. S. C. App. § 1 et seq .) to recover property vested under 
authority of that Act by the Attorney General, as successor to 

Note. —We had understood from appellant’s conned that he would print 
the entire record on appeal. But, under what he terms a Joint Appendix, 
he has printed none of the evidence. For that reason, we have printed under 
separate cover, which we have designated Appendix for Appellees, certain 
of the evidence on which we rely in support of the District Court’s findings. 

The pagination of the Appendix for Appellees begins with the odd num¬ 
ber following the one ending appellant’s Appendix. Thus, appellant’s 
“Joint” Appendix ends with page 47A and the Appendix for Appellees begins 
with page 49A 


( 1 ) 
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the Alien Property Custodian. 1 The action was originally 
brought by Richard Guessefeldt. He died during the pendency 
of the action and his daughter, Christel Guessefeldt, temporary 
administratrix of his estate, was duly substituted as plaintiff 
in her representative capacity. For convenience, the term 
“plaintiff” will be used to refer to Richard Guessefeldt. 2 

The Trading With the Enemy Act of 1917 authorizes the 
seizure, in time of war, of the property of an enemy [§ 7 (c)]. 
“Enemy” is defined, inter alia, as anyone “resident within” 
enemy territory [§ 2 (a)]. Anyone “not an enemy”, and 
whose property has been seized, may maintain an action in 
the District Court for return [ § 9 (a) ]. 

Prior disposition on the pleadings 

On December 5, 1949, plaintiff filed his complaint which 
alleged in substance that he is a German citizen bom in Ger¬ 
many in 1870; that he came to Hawaii in 1896 and lived there 
until 1938; that in 1938, accompanied by his wife and daugh¬ 
ter, he went to Germany for a vacation; that, despite their 
efforts, they were unable because of the war to secure return 
passage to Hawaii; and that their stay in Germany was invol¬ 
untary (Jt. App. 14A-18A). 

The Government moved to dismiss, contending that plaintiff, 
as a German citizen, was barred from recovery by a 1948 
amendment to the Act, Section 39, which provides in substance 
that vested property shall not be returned to any “national” 
of Germany or Japan. The District Court upheld the Govern¬ 
ment's contention, 89 F. Supp. 344, and this Court affirmed, 
88 U. S. App. D. C. 383, 191 F. 2d 639. The Supreme Court 
reversed, holding in effect that the term “national” in Section 
39 refers only to those persons who are “enemies” under Sec¬ 
tion 2 (a) of the Act and that therefore plaintiff's citizen- 

1 The powers and duties of the Alien Property Custodian were transferred 
to the Attorney General by Executive Order No. 9788, October 14, 1946, 11 
P. R. 11981, 3 C. F. R., 1946 Supp., p. 169, 50 U. S. C. A. App., note to f G, 
p. 48. 

* The vested property consists principally of plaintiff’s interest in an 
inter vivos trust and of a variety of personal property (Jt. App. 19A, 21A). 


ship alone was not a bar to recovery. Chiessefeldt v. McGrath, 
342 U. S. 308. . v , ’ u 

On the motion to dismiss, the Government raised no ques¬ 
tion whether plaintiff was on the facts alleged a person “resi¬ 
dent within” Germany and therefore an “enemy” under Sec¬ 
tion 2 (a). The Supreme Court nevertheless considered that 
question and defined the term “resident within” to mean “some¬ 
thing more than mere physical presence and something less 
than domicile # * 342 U. S. at p. 312 (see pp. 5-6, infra). 

The trial upon remand 

Following the remand from the Supreme Court, the. Gov¬ 
ernment filed an answer which placed in issue plaintiff’s alle¬ 
gations as to the circumstances of his stay in Germany (Jt. 
App. 31A-34A). After trial and the submission of briefs, the 
trial judge filed the following memorandum opinion (Jt. App; 
37A): 

The depositions and exhibits in this case seem to me 
to make it clear that Mr. Guessefeldt could have left 
Germany without too much difficulty and returned to 
Hawaii. 

It seems also clear that he had no yearning to do so, 
but was rather content with his lot in his homeland 
until it became apparent that the protection of his 
property made his return desirable. 

I am of the opinion that he was a “resident” of Ger¬ 
many without restraint, within the meaning of the cases. 

Judgment will be for the defendants. 

Thereafter, he made findings of fact and conclusions of law 
(Jt. App. 37A-44A) and altered /a. judgment dismissing the 
complaint on the merits (Jt. App. 44A). Plaintiff appeals 
from that judgment (Jt. App. 45A). 

SUXMABT OF ARGUMENT 

The central issue in this case is whether plaintiff was “resi¬ 
dent within” enemy territory (Germany) under Section 2 of 
the Trading with the Enemy Act and hence an “enemy” in¬ 
eligible to recover under Section 9 (a). “Resident within’*, the 



Supreme Court has said, “implies something more than mere 
physical presence and something less than domicile * * *.” 
Guessejeldt v. McGrath , 342 U. S. 308, 312. In the court be¬ 
low, plaintiff sought to show, largely on the basis of the testi¬ 
mony of himself, his wife and his daughter, that he went to 
Germany in the spring of 1938 for a short vacation and that, 
despite his efforts, he was prevented from leaving because of 
the outbreak of war in September 1939. 

The trial court, however, found that plaintiff could have 
returned to the United States but preferred to remain in Ger¬ 
many, his homeland, until the protection of his property made 
his return to this country desirable; and that plaintiff in¬ 
tended to be and was a resident of Germany (Fdg. 17, Jt. App. 
43A). Far from being “clearly erroneous”, the evidence in 
support of these findings is overwhelming. 

, All of plaintiff’s relatives were in Germany. He had none 
in Hawaii where he had been living before going to Germany. 
Despite his long stay in this country, he remained a German 
citizen because he did not see that “it would have been any 
benefit to become an American citizen * * He expressed 
warm feelings and great hopes for the new regime in Germany. 
Before leaving Hawaii for Germany, he took certain steps in 
Hawaii to indicate that a long stay in Germany was intended, 
perhaps for the rest of his life. 

Despite the outbreak of war in 1939, plaintiff’s opportuni¬ 
ties to return to the United States were innumerable. The 
German Government granted him permits to leave Germany 
“by way of any legal border crossing point.” Acting under 
these permits, he left Germany to spend winters in Italy. Neu¬ 
tral ships, including American, with vast numbers of unoccu¬ 
pied accommodations, sailed from Italian ports even during 
the period plaintiff was actually in Italy, not to mention ships 
sailing from other nearby neutral ports. There is evidence that 
plaintiff, while in Italy, had actual knowledge that American 
ships were sailing from Italian ports. Even after this country 
entered the war, there were opportunities to obtain transporta¬ 
tion, opportunities which plaintiff did not seek to exploit. 

Plaintiff had ample funds at his disposal to purchase trans¬ 
portation. In fact he used some of the funds to purchase Ger- 



man securities, including German Government bonds. He let 
his re-entry permit to this country expire, a permit which he 
had twice previously been able to have extended without any 


difficulty. He expressed a sense of general satisfaction with 
his lot in Germany. In his visa application in 1949 to come 


back to the United States, plaintiff said that his last permanent 
address was Havelberg, Germany, and that his purpose in 
coming to the United States was “to establish residence.” 


The finding of the District Court that plaintiff was resident 
within Germany is fully supported by the evidence - 

A. The Supreme Court definition of “resident within n 

The Trading with the Enemy Act as adopted in 1917 auth¬ 
orized the President to seize “enemy” property (§7 (c)). 
“Enemy” was defined primarily in terms of residence, specifi¬ 
cally “any individual * # # of any nationality, resident within 
the territory * * * of any nation with which the United States 
is at war # * *” (§2 (a)). The Act also provided a judicial 
remedy to any former owner of seized property who could es¬ 
tablish that he was not a statutory enemy. Section 9 (a); 
Stoekr v. Wallace, 255 U. S. 239; Commercial Trust Co. v. 
Miller, 262 U. S. 51. In December, 1941, Congress amended _ 
Section 5 (b) of the Act to enable the President to reach the 
property of any foreign national ; Section 301, First War 
Powers Act, 1941,55 Stat. 838,50 U. S. C. App. §5 (b). While 
the effect of that amendment has been to broaden the Section 
2 definition of “enemy” and so to widen the class of persons 
disqualified from suit under Section 9 (a) {Clark v. Uebersee 
Finanz-Korp.j 332 U. S. 480), one ‘‘resident within” enemy 
territory remains, as originally, an “enemy.” . r : / • 

In testing the sufficiency of the complaint in the earlier stage 
of this litigation, the Government on its motion to dismiss 
made no contention that plaintiff was on the facts alleged a 
person “resident within” Germany and therefore an “enemy? 
under Section 2. - Its motion to .dismiss presented only the 
question arising under Section 39, L e., whether plaintiff was 
barred because of his. German citizenship alone.} The Supreme 
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Court nevertheless considered whether plaintiff was on his 
allegations “resident within” Germany and undertook to clarify 
the meaning of that phrase. It did so apparently because on 
the same day it had divided equally and therefore wrote no 
opinion in a companion case (.McGrath v. Kaku Nagcmo, 342 
U. S. 916), in which the Government on motion to dismiss did 
raise an issue as to the proper definition of “resident within.” 8 
In that case, the Court of Appeals for the Seventh Circuit 
seemed to hold that “resident within” was the equivalent of 
domicile. Kaku Nagano v. McGrath, 187 F. 2d 759. The 
Supreme Court in the instant case, however, announced that 
“resident within” means something less than domicile. It said 
(342 U.S. at 311-312): 

Legislative history leaves the meaning shrouded. 
Some use of the term “domicile” as the touchstone of 
enemy status is to be found in the Congressional hear¬ 
ings and reports. But on the floor. Representative 
Montague, one of the managers of the bill, unequivo¬ 
cally stated under close questioning that the statutory- 
language was intended to cover much more than those 
domiciled in enemy nations. Yet prisoners of war, ex¬ 
peditionary forces and “sojourners” were not, he said, 
intended to be included. * * # 

* * * To hold that “resident within” enemy territory 
implies something more than mere physical presence 
and something less than domicile is consistent with the 
emanations of Congressional purpose manifested in the 
entire Act, and the relevant extrinsic light, including 
the decisions of lower courts on this issue, which we note 
without specifically approving any of them. * * * 

Despite the Court’s plain language, plaintiff urges that, 
because he was domiciled in Hawaii, “it was impossible for 
[him] to have become a ‘resident within’ enemy territory” 
(Appellant’s Br., Point 3, pp. 14-15). But the Supreme Court 
explicitly said that “resident within” means somthing less than 

* The issue as to application of Section 39 was also presented in the 
Nagano case and the conflict on that issue between this Court and the Court 
df Appeals for the Seventh Circuit was the.principal basis of the petitions 
for writs of certiorari. . .. 


T 
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domicile. Hence, plaintiff’s domicile in Hawaii, assuming it, 
does not advance his case at all. 

Plaintiff also makes the rather astonishing statement that 
the Supreme Court in the instant case approved the test of 
residence set forth in McGrath v. Zander, 85 U. S. App. D. C. 
324,177 F. 2d 649 (Appellant’s Br., p. 4). In point of fact, the 
Supreme Court explicitly withheld its approval. It referred 
to Zander as well as other cases dealing with the issue, but 
“without specifically approving any of them” (342 U. S. at 312), 
and adopted a far different definition. 4 

The test adopted by the Supreme Court, embracing the area 
between physical presence and domicile, reinforces its prior 
decisions and is consistent with the authorities in the field. 
“One who is not a mere transient or sojourner is a resident.” 
McGrath v. Kristensen, 340 U. S. 162,175. 

* * * To become a sojourner no intention whatever is 
necessary, merely the fact of personal existence in the 
place. For residence there is an intention to live in the 
place for the time being. For the establishment of 
domicile the intention must be not merely to live in the 
place but to make a home there. [ Beale, The Conflict of 
Laws (1935), Vol. I, page 109.] 

The test has frequently been used in the case of income tax 
statutes whose application turns on “residence”. There the 
criterion is “where a man abides or lives”. Commissioner v. 
Fiske’s Estate, 128 F. 2d 487, 490 (C. A. 7), certiorari denied 
317 U. S. 635; Swenson v. Thomas, 164 F. 2d 783 (C. A. 5); 
Commissioner v. Swent, 155 F. 2d 513 (C. A. 4); Price v. United 

* Plaintiff refers to the Supreme Court’s definition in the instant case of 
“resident within” and, in the immediately next sentence following that ref¬ 
erence, he says that McGrath v. Zander, supra, “further delineates the term 
‘resident within’ * * (Appellant’s Br„ p. 11.) Lest the erroneous im¬ 
pression be thereby created that Zander foUoiced the Supreme Court decision 
In the instant case and purported to interpret the test laid down by the 
Supreme Court,,we must point out that Zander came before, not after, that 
test was announced. Further, the test of residence adopted in Zander as 
“more than living within the specified areas • * * a settled and permanent 
place of abode • * * a habitation having domiciliary properties” was a far 
more strict definition than the one subsequently adopted by the Supreme 
Court 
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States, 87 F. Supp. 901 (N. D., Ill.). An intention to sometime 
return to a “permanent residence” or “domicile” elsewhere 
makes him no less a resident. Commissioner v. Nub or, 185 F. 
2d 584 (C. A. 4), certiorari denied 341 U. S. 925; Buscaglia v. 
Fiddler, 157F. 2d579 (C. A. 1). 

Indeed, an intention to depart at some stated future date, 
relied on so strongly by appellant here, has consistently been 
rejected by the courts as a material element of residence for the 
time being. See Savorgnan v. United States, 338 U. S. 491,505. 

Mere declarations of such an intention ought never to 
be relied upon, when contradicted, or at least rendered 
doubtful by a continuance of that residence which im¬ 
pressed the character. * * * the courts of belligerent 
nations should deny to hny person the right to use a 
character so equivocal as to put it in his power to claim 
which ever may best suit his purpose when it is called 
in question. [ The Venus, 8 Cranch 253, 281.] 

On the District Judge’s findings the plaintiff was clearly 
“resident within” Germany under the test announced by the 
Supreme Court in this case, for plaintiff was certainly more than 
“physically present” in Germany; he “lived in the place for the 
time being”. The District Judge found that plaintiff could 
have returned to the United States and had no desire to do so 
“but was content with his lot in Germany, his homeland” (Fdg. 
17, Jt. App. 43A). In short, the District Judge found that 
plaintiff in this case did not have, as he claimed, any present 
intent to return to the United States from Germany after he 
went to the latter country in 1938. Plaintiff was free to return 
and had the means to do so; what he lacked was the inclination 
or present intent to do so. His attempts to establish such 
present inclination or intention by means of self-serving decla¬ 
rations made long after the fact are of no avail. Indeed, even if 
domicile, rather than residence, had been made the touchstone, 
of the statute, plaintiff would appear to be an enemy for, under 
the District Judge’s findings, when plaintiff was in Germany 
he intended to stay there indefinitely. See Williamson v. 
Osenton, 232 U. S. 619,624. 
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B. The evidence in support of the findings 

To establish that he was not an enemy and therefore eligible 
under Section 9 (a), plaintiff sought to show that he was not 
“resident within” Germany. The basic question before the 
court below was whether, as alleged, plaintiff in fact intended 
to stay in Germany merely for a brief vacation and in truth was 
prevented despite his efforts from returning to the United 
States. The trial judge found that plaintiff could have left 
Germany, but that he preferred to stay there until the pro¬ 
tection of his property made his return to this country desirable 
(Fdg. 17, Jt. App. 34A). 

On this appeal, then, plaintiff must show that the findings 
of the trial judge were “clearly erroneous”. Rule 52 (a), Fed¬ 
eral Rules Civ. Proc., as amended, 28 U. S. C. A., Rule 52 (a). 
To overturn those findings, plaintiff relies almost exclusively 
on the testimony of himself, his wife, and his daughter. 3 How¬ 
ever, he completely ignores a wealth of evidence showing what 
in fact he did rather than what, after the vesting, the family 
said he had done.® That evidence, we submit, is more than 
ample to support the findings. Plaintiff challenges only Find¬ 
ings 3, 8, 9, and 17. Finding 17, however, states the trial 
court's view of all the evidence. In view of this, and in the 
interest of simplicity and logical presentation, we will sum¬ 
marize the evidence upon which the Court relied chronologi¬ 
cally. At appropriate places we will refer to plaintiff’s four 
specific challenges. 

Plaintiff was bom in Havelberg, Germany, in 1870. In 1896 
he came to Hawaii and lived there until 1938 (Fdg. 2, Jt. App. 
38A). In 1909 he was married to Margarethe Guessefeldt, 
who was also bom in Havelberg, Germany. Christel, their 
daughter, was born in Hawaii in 1911. In the spring of 1938 
plaintiff went to Germany, accompanied by his wife and daugh¬ 
ter (Def. Ex. J, Appellees* App. 52A, 54A, 67A-68A). 

The evidence shows that plaintiff had ample motive for 
wanting to remain in Germany. He was retired and he was 

1 The testimony was given in deposition form. 

* Thus, plaintiff assumes that the facts are as stated in the testimony and 
then argues that the allegations of the complaint have therefore been estaln 
lished (Appellant’s Br. 13-14). 





sixty-eight years old. He had no relatives in Hawaii—all were 
in Germany (Appellee’s App. 53A, 60A). Throughout his 
lifetime he had retained his German citizenship. He did not 
become an American citizen during all the years he was in the 
United States because there was a question, as he put it, 
“whether it would been any benefit to become an American 
citizen and I don’t have any protection and don’t get anything 
out of it” (Appellees’ App. 57A; Fdg. 2, Jt. App. 38A). T His 
feelings for the new regime in Germany, on the other hand, 
were warm and deep (Fdg. 11, Jt. App. 41 A). As far back as 
1934, he wrote a letter staunchly defending Germany against 
criticism. He said: “All the bad news in the paper are made 
up are nothing but lies. I am ejoying my stay in Germany as 
people are happy & safe against unrest & united.” (Def. Ex. 
T-l, Appellees’ App. 73A). His great hopes for the future of 
Germany are recorded in another letter written later that year 
(Def. Ex. L-l, Appellees’ App. 68A): 

So far I found Germany 1000 times better than in my 
previous visits & I must say that I like it here very 
much, as everything is strict & clean, no selfishness & 
bribery, no fear of attacks & danger on the streets; 
everybody is happy again & has better hopes for the 
future & willing to work together to build up again what 
the others during their regime 1919-1933 have destroyed. 
Of course there are some, who on account of their age 
& short sight & the loss of their power will not work 
together & start all kinds of bad news abt. Germany, 
espec. those former wrongdoers, who have left Germany 
now. If other countries allow to boycott German goods, 
they will hurt themselves, as they will not be able to sell 
their raw materials & Germany is on its way not only to 
produce substitutes but to create new weave materials 
& other raw materials I believe the german people will 
stand together & pull through, as they have seen much 
harder times before than now, even if the Devisen & 
Gold Reserves are not large. 

T Nor did he ever attempt to become a citizen until December, 1949, a few 
weeks after this suit was instituted (Appellees’ App. 53A, 54A; Fdg. 2, Jt. 
App. 38A). 


II 
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The steps p laintiff took in Hawaii prior to his departure in 
the spring of 1938 evidence his intentions in going to Germany. 
In January mid again in March of that year, plaintiff amended 
a trust agreement he had executed in 1934. Under the trust 
agreement, plaintiff’s daughter was the primary beneficiary of 
the entire corpus. The town of Havelberg, Germany, .was 
named alternate beneficiary to the extent of one-fifth of the 
oorpus and plaintiff’s relatives in Germany for the remaining 
four-fifths (Jt. Ex. 1, Appellees’ App. 87A). One change plain¬ 
tiff made in January, 1938, was to provide that Havelberg would 
take in addition the share of the German relatives in the event 
they failed to survive the termination of the trust and plain¬ 
tiff had no other heirs (Jt. Ex. 2, p. 7, Appellees’ App. >91A). 
In this way, Havelberg (to which he was going) would benefit 
in the event no heirs claimed the property, thus providing 
against the possibility of escheat to Hawaii (which he was 
leaving). And in March, 1938, plaintiff added a clause tathe 
trust argeement to insure that, upon his death, the trust prop- 
.erty could be used to pay such taxes as Germany might impose 
-(Jt. Ex. 3, p. 2, Appellees’ App. 92A). Prior thereto, there had 
been no reference to German taxes in the trust agreement (Jt. 
Ex. 2,rp. 2, Appellees’ App. 90A). 

Also, before leaving Hawaii, plaintiff gave up the furnished 
apartment in which the family was living (Appellees’ App. 
53A, 55A-56A), sold such furniture as they had (Appellees’ 
App. 53A-54A), and stored their personal effects which, ac¬ 
cording to plaintiff, “wasn’t very much” (Appellees’ App. 55A; 
Edg.3, Jt. App. 38 A). 

Although appellant now objects to the finding that he -re¬ 
linquished his apartment (Fdg. 3, Appellant’s Brief, p. 17) . as 
contrary to the evidence, the finding is based on his own testi¬ 
mony (Appellees’ App. 55A-56A). Appellant also objects to 
'the finding that his stored property “included no household 
furniture” Examination of the itemized list of almost 900 
articles stored discloses only eight—an army cot, bedsprings 
and mattresses—which could be said to be furniture (Jt. Ex. 7; 
Appellees’App. 53A-54A). ,*--**' 

Plaintiff and his family arrived in Germany in the middle of 
1938. Both he and his wife stayed in Havelberg, their hpme 
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town, until toward the end of the year when they went to 
Italy (Fdg. 6). Thereafter they spent the winters of 1939- 
1940 and 1940-1941 in Italy. Between 1941 and 1943 they 
stayed in Berlin and, from 1943 until 1949, when they were per¬ 
mitted to return to this country, they lived in Havelberg (Ap¬ 
pellees’ App. 58A-59A). 

The testimony of plaintiff and his family is to the effect that 
they went to Germany in 1938, just as they had done on prior 
occasions, for a short vacation trip; but that, because of the 
outbreak of war in Europe in September 1939—a year and a 
half later—despite their efforts in Berlin and later in Rome in 
1939 or early 1940, they were unable to secure return passage. 
The evidence, however, is clear that plaintiff had innumerable 
opportunities and ample means, but no inclination, to leave. 

It cannot be said that the German Government restrained 
plaintiff from leaving Germany. The German passports, 
under which plaintiff and his wife were traveling, contained 
exit permits authorizing them to depart from Germany “by way 
of any legal border crossing point” (PI. Ex. 5-A, pp. 15,18, Ap¬ 
pellees’ App. 63A, 64A; PI. Ex. 6-A, pp. 13,17, Appellees’ App. 
64A, Fdg. 6, Jt. App. 39A). Plaintiff could have used the pass¬ 
ports and exit permits to go to nearby neutral ports from which 
the American and other neutral ships sailed. In point of fact, 
plaintiff and his wife did use the exit permits to go to Italy. 
On December 14.1939, they left Germany by way of the Bren¬ 
ner Pass (PI. Ex. 5-A, p. 15, Appellees’ App. 63A) and stayed 
in Italy until about March 30,1940 Appellees’ App. 59A, 63A, 
Fdg. 6, Jt. App. 39A). At that time Italy was still neutral, 
and Italian ships sailed freely to the United States (Fdg. 8, 
Jt. App. 39A-40A). 

Between September 1939, and April 1940, there were 41 
American and other neutral ships sailing from Southern Euro¬ 
pean ports, principally Italian, having a total capacity of 64,547 
passengers. Of this number, the ships actually carried only 
38,142 passengers and had available unoccupied accommoda¬ 
tions for an additional 26,505 passengers. In other words. 41 
percent of the accommodations available were unoccupied 


r 


t 


(Def. Ex. W, Table I, Appellees’ App. 78A-82A).*. During 
the same period, there were 22 neutral ships sailing from Scan¬ 
dinavian ports, principally Norwegian, having a total passenger 
capacity of 21,117. The ships actually carried only 13,501 
passengers and had available unoccupied accommodations 
totalling 7,616 or a vacancy rate of 36 percent (Def. Ex. W, 
Table II, Appellees’ App. 83A-84A). Thus, during this period, 
neutral vessels sailing from nearby neutral ports had available 
unoccupied accommodations for an additional 34,121 passen¬ 
gers. The vessels were thus 40 percent vacant. , 

Even if only the opportunities for obtaining transportation 
during the period plaintiff was actually in Italy are examined, 
it will be readily seen that they were abundant. During that 
period—between the middle of December 1939 and the end of 
March 1940—the Italian Line was sailing the SS Conte di 
Savoia, SS Rex, SS Vulcania and SS Satumia between Italy 
and the United States. These ships sailed from one or more 
of the following Italian ports—Naples, Genoa, Trieste, Gra- 
vosa, Patrasso, Raguso and Palermo. In addition, the United 
States Line sailed the SS Manhattan , and the SS Washington 
from Genoa and Naples. The unoccupied passenger accom¬ 
modations during this period on the ships operated by the 
Italian Line totaled almost 12,000 and those on the United 
States Line ships totaled almost 3,000 (Def. Ex. W, Table I, 
Appellees’ App. 79A-81A). 

It is manifest that there were ample accommodations for 
plaintiff and his family had he elected to apply for them (Fdg. 
8, Jt. App. 39A, 40A). The inescapable conclusion is that 
plaintiff did not do so because he did not want to. Plaintiff, 
while in Italy, knew that ships were sailing between Italy and 
the United States. Writing from Rome on February 19,1940, 
he observed (Def. Ex. M-l, Appellees’ App. 69A); “Since New 
Year the United States Line has 2 steamers running between 
New York and Italy, which will greatly improve the mail 

* Def. Ex. W is a tabulation based on official records of the United States 
Coast Guard and the Immigration and-Naturalization Service as to ship 
sailings, the official passenger capacity of the ships and the actual number 
of passengers on board upon arrival in New York. It has been stipulated 
•to be a true and correct tabulation of information contained in such records 
< Appellee’s App. 76A-77A). 
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service.” These facts render more than suspect plaintiff’s 
testimony that he sought to obtain transportation while in 
Italy, but could not get any because the ships were filled up 
(Appellees’ App. 54A, 55A, 56A). What he did was to return 
voluntarily from a neutral Italy to a Germany at war. 

What is more, plaintiff had still additional opportunities to 
secure passage to the United States. According to the stipu¬ 
lated testimony of an official of the State Department (Def. 
Ex. X, Appellees’ App. 85A-87A), in 1940 and 1941 five Ameri¬ 
can passenger vessels were diverted from their regular voyages 
and made six trips to Europe for the express purpose of repatri¬ 
ating Americans and the alien members of their families. 
Plaintiff’s daughter is, of course, an American citizen and r 
according to the stipulated testimony, State Department rep¬ 
resentatives repeatedly warned Americans in belligerent areas 
to return and made the diverted ships available for that pur¬ 
pose. On these trips the ships transported to the United States 
4,000 citizens and 500 aliens. Even after the United States 
entered the war, there were possibilities of return which plain¬ 
tiff made no effort to exploit. According to the stipulated testi¬ 
mony, Americans in belligerent areas wanting to return, either 
alone or with alien members of their family, were advised to 
register to evidence their intention. Thereafter, a neutral ex¬ 
change ship made two voyages in 1942 under special safe con¬ 
duct arrangements which accommodated citizens and aliens so 
registered in the space not required for diplomatic personnel. 
The ship returned a total of 953 citizens and approximately 867 
alien members of their families. It is significant that neither 
plaintiff, his wife, nor his daughter ever registered for repatri¬ 
ation (Def. Ex. X, Appellees’ App. 86A; Fdg. 9, Jt. App. 40A). 

In addition to the opportunity, plaintiff had the funds for a 
return. When he originally left for Germany in 1938, he took 
with him a letter of credit for $6,500 and a second letter of 
credit for $2,500 was issued against his account in favor of his 
daughter. Between May 1940 and May 1941, additional 
amounts in excess of $10,000 were remitted to him (Jt. Ex. 4, 
Appellees’ App. 92A-94A; Fdgs. 5, 7, Jt. App. 39A). Besides, 
he had a substantial securities account in Germany (Def. Ex. 
R-l, Appellees’ App. 71A-72A; Fdg. 10, Jt. App. 41 A). 
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The fact is that plaintiff had no desire to return. Germany 
was his homeland. All his relatives were there. He had great 
hopes for the future of the Nazi regime and lie was unable to 
see any point in becoming an American citizen (see supra, 
pp. 9-10). He let his re-entry permit expire on March 26, 
1940 (Def. Ex. S, Appellees’ App. 73-A), a permit which he 
had twice previously been able to have extended without any 
difficulty (Appellees’ App. 52A). His explanation for allow¬ 
ing the re-entry permit to expire, that he had no money to get 
bade to the United States (Appellees’ App. 57A-58A), is con¬ 
tradicted by the evidence, noted above, showing substantial 
funds at his disposal (see also Def. Ex. G-l, Appellees’ App. 
65A). The real explanation would seem to be that he let the 
re-entry permit expire because he had decided to remain in 
Germany. As the trial judge found, a finding which plaintiff 
does not challenge and indeed cannot, at the time plaintiff 
was satisfied with conditions in Germany (Fdg. 11, Jt. App. 
41A). For example, in June, 1940, he wrote: “All of us are 
quite all right; we are not in need and have no worries; plenty 
to eat.” (Def. Ex. B-l, Appellees’ App. 64A.) Other letters, 
written between July, 1940 and October, 1941, express similar 
thoughts of general contentment (Defs. Exs. C-l, D-l, F-l, 
Appellees’ App. 65A-67A; Fdg. 11, Jt. App. 41 A). 9 

Plaintiff’s satisfaction with conditions in Germany is fur¬ 
ther manifested by the fact that his German securities account 
shows large purchases in 1941 and 1943 of German securities, 
including substantial amounts of German Government bonds 
(Def. Exs. -It—1, U-l, V-l, Appellees’ App. 71A-72A, 74A- 
76A). His total investment in German securities was 53,000 

* Plaintiff’s argument that his Exhibits 10-13 were improperly excluded 
to without substance (Appellant’s Br., Point 5, 10-17). These exhibits 
are letters written by plaintiff in 1946 and 1947, after the surrender of 
Germany and some five years after plaintiff’s property had been frozen. 
They purport to show what plaintiff’s intention was in 1939 and 1940 as 
to returning to Hawaii. Under the circumstances, it is dear they were 
nothing more than self-serving statements and, in addition, they were 
remote in time (Appellees’ App. 49A-51A)..i Besides, the exclusion could not 
be prejudicial because plaintiff testified to the same effect in his. deposition 
which was received in evidence. It is understandable then that the reac¬ 
tion of plaintiff’s counsel to the ruling of the court below as to these exhibits 
should be, “I don’t think there is any reversihle error In. your Honor’s 
ruling.” (Appellees’ App. 51A.) 
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marks or $20,000, more than two-thirds of which was invested 
in 1941 and 1943 (Fdg. 10, Jt. App. 41A). These investments, 
aside from their bearing on plaintiffs intentions to remain in 
Germany, demonstrate the total inaccuracy of plaintiffs alle¬ 
gations that: - •' ' - . 

During his enforced and temporary absence in Ger¬ 
many for the aforesaid period 1938-1949 amounting to 
virtual incarceration, plaintiff did not own property of 
any kind in Germany, purchased no war bonds or any 
other securities of that county * * # [Jt. App. 15A].” 

Any lingering doubts whether the trial judge’s findings are 
supported by the evidence will be readily dispelled upon refer¬ 
ence to plaintiffs application in 1949 for an immigration visa 
to come back to the United States (Def. Ex. J, Appellees’ App. 
67A-68A; Fdg. 12, Jt. App. 41 A). On the application in the 
space marked “Last Permanent Residence,” plaintiff inserted 
“8 Domhermstrasse, Havelberg/Brandenburg, Germany.” In 
response to the request that he list his previous places of resi¬ 
dence he stated, “since 1938, Germany” and lastly stated “that 
my purpose in going to the United States is to establish 
residence.” 

On the foregoing evidence the District Court found that 
Guessefeldt could have obtained transportation to the United 
States without difficulty, but had no desire to return. The 
issue on this point, as stated by appellant, is whether these 
findings (Fdgs. 8,9,17) were “absolutely without any founda¬ 
tion * # * misleading and irrelevant * # *” and “unsup¬ 
ported by and # * * contrary to the evidence” (Appellant’s 
Brief, pp. 19-20). The evidence, we submit, not only sup¬ 
ports, but compels findings that Guessefeldt went to Germany 
voluntarily in 1938, and was remaining there voluntarily upon 
the commencement of war. In no sense of the word was he 


constrained or compelled to remain in Germany; he stayed 
there because that was where he wanted to live. Even assum* 


* As a matter of fact, not long after the filing of the complaint in which 


he made the allegation. quoted above, plaintiff directed a letter to the 
German bank . with, which the securities were deposited, listing all the 
securities gtang the bank instructions regarding them (Def. Ex. V-l*. 
Appellees App. 9; *j t:s:* ; 1: 


ing, arguendo, that he had not acquired a technical domicile of 
choice in Germany, he chose to live there, not as a sojourner or 
a transient (see Swenson v. Thomas,: JL64F. 2d 783, 784-785 
(C. A. 5)) , and he was “resident within” Germany within: the 
Supreme Court’s decision on the previous appeal* 1 ' 

On all the evidence the findings of the tidal judge were far 
from “dearly erroneous”; they were compelled by the evidence. 
Having, as he did, the burden of proof {von Zedtwitz v. Suther¬ 
land, 58 App. D. C.153,26 F. 2d 525,526) , the plaintiff cannot 
prevail on this appeal by pointing to a remote possibility that 
the trial judge might have found otherwise. Even a much 
stronger showing than plaintiff made will i*ot establish error. 
* * * [plaintiff] has failed to establish any greater 
grievance here than [he] might have in any case where 
the evidence would support a conclusion either way but 
where the trial court has decided it to weigh more heav¬ 
ily for the defendants. Such a choice between two per¬ 
missible views of the weight of the evidence is not 
“dearly erroneous.” [ United States v. Yellow Cab Co., 
338 u. s. 338,342.] • ^ ;; •• 

See also Nolan v. Werth, 79 U. S. App. D. C. 33,142 F. 2d 9. 

_ * ',4 

n The cases cited by plaintiff under Point 4 of his brief do not advance 
his cause (Appellant’s Brief, 15-16). In McGrath t. Zander , 85 U. S. App. 
D. C. 824, 177 F. 2d 649, the stipulated facta wore that plaintiff went to- 
Germany on a visit in Jane 1939 with return passage booked for September 
9,1939, but was admittedly prevented from returning. In Bartkoa v. Clark, 


78 F. Supp. 139 (S. D. Calif.) the asserted enemy went to Germany in Octo¬ 
ber 1940 and remained there until his imprisonment by German authorities 
in'2942 and death in 1944. Not only are Zdnder wad Sarthou different on 
the facts but, in addition, they were decided before the Supreme Court laid 


down the test of "resident within” in the instant case. ,; .• 

Kaku Nagano v. McGrath, 187 F. 2d 759 (CL A. 7) was not decided on the 
merits at alL The Seventh Circuit in' that case,, apparently equating 
"resident within” to "domiciled,** held that plaintiff was not “resident 
within” enemy territory since on the facts alleged.she..had established a', 
"permanent residence” in the United States to which she intended to; return. 
The Supreme Court divided equally and affirmed without opinion the Judg¬ 
ment of the Seventh Circuit (S42U.S.916) but on the same day the Supreme 
Court in the instant case said "resident within” is "something less than 
domicile” {Gaersefcldt v. McGrath, S42 U. S. 808, 812); The effect of that 
affirmance was therefore no more than that, taking all the allegations of ' 
the complaint and construing them most liberally; it did hot appear to a. 
certain# that plaintiff* would be mable at trial to bring hexstff within 
the test of "resident within” laid down in tike instant calk “ -*‘ v 
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CONCLUSION 

The findings of the trial judge are amply supported by the 
evidence and, accordingly, the judgment should be affirmed. 
* Respectfully submitted. 

Dallas S. Townsend, 

Assistant Attorney General,, 

James D. Hill, 

George B. Searls, 

Irwin A. Seibel, 

Attorneys, Department of Justice, Washington, D. G., 

Attorneys for Appellees. 

Decembjx 1953. 
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INTRODUCTION 1 

Appellees’ brief makes plain that they regard loyal, 
friendly aliens of enemy countries, who are permanent 

1 Note: Appellant is not required to print “the entire record on 
Appeal”, as appellees assert. The appendix to appellant’s brief 
need only contain pertinent pleadings, docket entries, judgment 
appealed from, and findings of fact and conclusions of law. See 
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residents of the United States, as having no rights 
in time of war. This is utterly foreign to the best Amer¬ 
ican tradition, and our long-established concepts of hu¬ 
mane and democratic government. 

Richard Guessefeldt did not trade with or assist the 
enemy in any way. Appellees’ answer does not even con¬ 
tain such an allegation. Thus Guessefeldt should not be 
branded an enemy unless the statute leaves no alternative. 

Speculation, conjecture and surmise indulged in by 
counsel for appellees in their brief may afford them some 
satisfaction, but it is not evidence. Before the seizure 
and unjust confiscation of Richard Guessefeldt’s property 
can be allowed to stand, it must be clearly established by 
a preponderance of the evidence that he gave up his 
Hawaiian domicile upon his departure for Europe in 
1938 with the intent to establish a residence having domi¬ 
ciliary properties in Germany after this country entered 

Appellees contend that the rule of law on the issue of 
residence as previously defined by this Court in McGrath 
v. Zander, 85 App. D.C. 324, 177 F. 2d 649, was changed 
by the Supreme Court in the case at bar, Guessefeldt v. 
McGrath , 342 U.S. 308. They then attempt to establish 

Rule 17(a) of this Court. See also. Rule 75(o) of Federal Rules 
of Civil Procedure together with Notes of Advisory Committee on 
Rules. The stipulation designating the record on this Appeal (Jt. 
App. 46A, 47A) is in accordance with aforesaid rules, was de¬ 
signed to avoid the unnecessary expense of printing the volumi¬ 
nous transcript of testimony in this case, together with all of the 
exhibits, etc. This was also done so this Court would be able to 
read for itself all of the original papers in this case, particularly 
since all testimony was by deposition and not before the Trial 
Judge. Appropriate record references were given in Appellant’s 
Brief for the convenience of the Court and appellees. This is suf¬ 
ficient to put all on notice, including appellees, as to the volumin¬ 
ous evidence on which appellant herein relies. Counsel for ap¬ 
pellees state: “We had understood from appellant’s counsel that 
he would print the entire record on appeal.” There was no such 
understanding nor any discussion respecting it. 
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the war on December 7, 1941. Suspicion of an over- 
zealous government official, without evidence, is not 
enough. 

by innuendo that Richard Guessefeldt became “resident 
within” enemy territory merely because the trial judge 
“thought” he had no yearning or desire to return to this 
country. 

We discuss appellees’ contention that the law has been 
changed, in Points I and II, followed by the matter of 
whether Richard Guessefeldt ever intended to give up his 
Hawaiian domicile of nearly fifty years and to establish 
a permanent place of abode, i.e., a habitation having 
domiciliary properties in enemy territory. 


POINT I 

The Supreme Court in Guessefeldt v. McGrath, Supra, 
Left Undisturbed the Rule Previously Defined by 
This Court in 1949 in McGrath v. Zander, Supra. 

Appellees’ shocking and shameless position that any loyal 
German or Japanese national with a permanent residence 
in the United States who was caught sojourning abroad 
upon the outbreak of World War II thereby became an 
“enemy” and thus not entitled to the return of his prop¬ 
erty, requires immediate reference to the opinion of the 
Supreme Court in the case at bar, Guessefeldt v. McGrath, 
supra. Mr. Justice Frankfurter, after pointing out that 
prisoners of war, expeditionary forces, and sojourners 
were not meant to be included within the term “resident” 
under the Trading With the Enemy Act, said: 

“• • • To hold that ‘resident within’ enemy terri¬ 
tory implies something more than mere physical pres¬ 
ence and something less than domicile is consistent 
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with the emanations of Congressional purpose mani¬ 
fested in the entire Act, and the relevant extrinsic 
light, including the decisions of lower courts on this 
issue, which we note without specifically approving 
any of them. McGrath v. Zander, 177 F. 2d 649; 
Josephberg v. Markham, 152 F. 2d 644; Stadtmuller 
v. Miller, 11 F. 2d 732; Vowinckel v. First Fed. Trust 
Co., 10 F. 2d 19; Sarthou v. Clark, 78 F. Supp. 139.” 

Significantly, the Supreme Court did not modify or 
overrule the decisions of the lower courts which it cited. 
Otherwise it would have said so. Yet appellees asserted 
below (and in substance repeat it here): “With due 
deference to the Court of Appeals for the District of 
Columbia, this is no longer the law.” 

In McGrath v. Zander, supra, which appellees argue “is 
no longer the law”, this Court defined the term “resident 
within” as follows: 

“• # * resident within the territory as employed in 
the Act connotes something different from and more 
than living within the specified areas. It is rather 
indicative of a settled and permanent place of abode, 
volitionally acquired and voluntarily assumed. It is 
a habitation having domiciliary properties.” 

In Kaku Nagano v. McGrath, 2 187 F. 2d 759, 764, the 
Court of Appeals for the Seventh Circuit adopted the 


2 Because appellees disagree with that decision, they say in a 
footnote, page 17 of their brief, that it “was not decided on the 
merits at all.” 

In Nagano, trial was then had, (U.S.D.C. Ill., northern division), 
and on June 24, 1953 that district court ordered the return of 
vested property to Mrs. Nagano. (Its findings, conclusion and or¬ 
der are not yet reported, but are set forth in Hearings Before 
Senate Judiciary Committee, Investigating the Office of Alien 
Property, 83d Cong., pages 470-472.) The district court had no 
apparent difficulty in reaching its conclusion in the light of the 
Supreme Court decision in the Guessefeldt case and its disposi¬ 
tion of the Nagano case. Obviously, the district court rejected 
the very contention made by the same appellees herein. 
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same definition of “resident within” under the Act that 
this Court did in McGrath v. Zander, supra, and said: 

“• • • we agree with what was said by that Court 
(U. S. App. D. C.) and with the other decisions 
cited * * (Parenthesis added.) 

The Nagano case, supra , was the companion case to the 
instant case before the Supreme Court. It was affirmed, 
without opinion. McGrath v. Kaku Nagano, 342 U.S. 916. 

The Supreme Court’s affirmance of the rule laid down 
by the Seventh Circuit in the Nagano case, supra, which 
specifically followed the rule of this Court in the Zander 
case, supra, makes appellant’s position even more com¬ 
pelling . When taken together with the Supreme Court 
opinion in the case at bar it makes appellant’s position 
that the definition has not been changed, conclusive. 

If the definition of “resident” as urged by appellees 
(based upon Beale, The Conflict of Laws (1935), Vol. I, 
page 109) is ever accepted, then all friendly, loyal aliens 
of enemy countries residing in the United States are 
indeed in a dilemma for every person who travels abroad, 

No such even remotely comparable facts existed with respect to 
Guessefeldt. Therefore, we do not pretend to understand the fail¬ 
ure of the district judge below to find even conceded facts, or its 
view that Guessefeldt was a resident within the meaning of “the 
cases”. What “cases”? The Court below cited none. Surely not 
Nagano just discussed. Certainly not Zander and those cited and 
followed by this Court. And most certainly not the Supreme Court 
opinion in Guessefeldt. It may be that the Court below could not 
relieve itself of its early views that it agreed “with the reasoning 
and conclusions” in Guessefeldt v. McGrath (89 F. Supp. 344), 
but which reasoning and conclusions the Supreme Court has re¬ 
jected. Those views are set forth in a Memorandum printed in 
appellees' brief, p. 34, on the first appeal in the instant case, No. 
10600, App. D.C. See also, (R. 163-179) observations of the same 
trial judge in the instant case refusing to examine the Nagano 
district court findings and order, and “to hear arguments on the 
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with the emanations of Congressional purpose mani¬ 
fested in the entire Act, and the relevant extrinsic 
light, including the decisions of lower courts on this 
issue, which we note without specifically approving 
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2 Because appellees disagree with that decision, they say in a 
footnote, page 17 of their brief, that it “was not decided on the 
merits at all.” 

In Nagano, trial was then had, (U.S.D.C. Ill., northern division), 
and on June 24, 1953 that district court ordered the return of 
vested property to Mrs. Nagano. (Its findings, conclusion and or¬ 
der are not yet reported, but are set forth in Hearings Before 
Senate Judiciary Committee, Investigating the Office of Alien 
Property, 83d Cong., pages 470-472.) The district court had no 
apparent difficulty in reaching its conclusion in the light of the 
Supreme Court decision in the Guessefeldt case and its disposi¬ 
tion of the Nagano case. Obviously, the district court rejected 
the very contention made by the same appellees herein. 
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same definition of “resident within” under the Act that 
this Court did in McGrath v. Zander, supra, and said: 

* “• • • we agree with what was said by that Court 

(U. S. App. D. C.) and with the other decisions 
cited * * (Parenthesis added.) 
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for any purpose, has the intention to live there for the 
time being, and according to Beale, acquires a residence 
in each place he sojourns. Moreover, such resident 
aliens of this country, under that absurd proposition, 
would never dare to travel abroad or revisit their native 
land for fear that during such foreign travel, the calamity 
of war might be used to eliminate and destroy all of 
such alien’s investments and property in the United 
States. 


POINT II 

Decisions Under Trading With the Enemy Act Are Con¬ 
trolling in Defining “Residence”; Cases Under Taxa¬ 
tion or Immigration and Nationality Statutes Are 
Not Controlling. 

Obviously unable to cope with the cases dealing with 
“residence” under the Trading With the Enemy Act, ap¬ 
pellees seek refuge in cases defining residence under other 
statutes. This is not only misleading, but irrelevant 
Reliance upon cases defining residence under statutes 
other than the Trading With the Enemy Act would only 
lead to error. 

Since the meaning of terms such as “residence” varies 
with the statute, McGrath v. Kristensen, 340 U.S. 162,175, 
its meaning must be taken from the setting in which it is 
employed; it must be understood with reference to the 
subject-matter in the mind of the legislature, and strictly 
limited to it. See 82 C.J.S. sec. 332, pages 656-658. 

Here the problem is one of definition under the Trading 
With the Enemy Act, and interpretation of any terms 
therein must be confined to the legislative history of this 
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statute as well as to the cases specifically decided there¬ 
under. 

Obviously, Congress enacted the Income Tax laws and 
the Immigration and Nationality laws with a different 
purpose in mind, and in a different setting, than that 
which prompted enactment of the Trading With the 
Enemy Act. Nevertheless, the basis of appellees’ view 
seems to be that any resident alien of the United States 
who re-visits his native land becomes an enemy whose 
property is subject to seizure upon the outbreak of war 
between that country and this, unless he returns to the 
United States before the war actually begins. Certainly, 
it cannot be successfully urged that Congress ever in¬ 
tended that “the calamity of war was to be used to elimi¬ 
nate and destroy all alien investment in the United 
States.” (Emphasis by the Court). See Uebersee Finanz 
Cory. v. Markham, 158 F. 2d 313, 315. 


POINT ni 

Court of Appeals May Weigh Evidence When in Same 
Position as Trial Court in Judging Credibility of 
Witnesses. 

The court below heard no oral testimony. Appellees 
did not produce any witnesses or direct evidence whatso¬ 
ever. Therefore, since the evidence herein was by deposi¬ 
tion or written exhibits, this Court is in an equally good 
position to evaluate the evidence and the inferences to be 
drawn therefrom. Moreover, this is the reason for the 
mandate of Rule 52 of the Federal Rules of Civil Proce¬ 
dure, that “findings of fact shall not be set aside unless 
clearly erroneous, and due regard shall be given to the 
opportunity of the trial court to judge the credibility of 
the witnesses ” Appellees rely on U. S. v. Yellow Cab 
Co., 338 U.S. 338, and Nolan v. Werth, 142 F. 2d 9. 
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In the Yellow Cab Company case, supra, the Court 
said that findings as to design, motive, and intent with 
which men act depend peculiarly upon the credit given 
to witnesses by those who see and hear them. 

In the instant case Guessefeldt was not heard nor seen 
by the trial judge, as his testimony together with that of 
his wife and American citizen daughter w’ere taken by 
deposition. Therefore, the trial judge had no opportunity 
to judge the credibility of the witnesses because he did 
not “see and hear” them. Furthermore, the evidence and 
the law advanced by appellant herein does not offer a 
choice between two conflicting view’s of evidence. There 
is only one conclusion—that Richard Guessefeldt was not 
a “resident within” enemy territory within the meaning 
of Section 2(a) of the Trading With the Enemy Act. 

In Nolan v. Werth, supra, testimony w’as conflicting 
on both sides. Tw’o different conclusions could be drawn 
from the evidence. This Court pointed out that findings 
may be reviewed and evidence rew’eighed where it clearly 
appears to the appellate court that the court below’ was 
“manifestly w’rong.” 

In the instant case, the findings are not only manifestly 
w’rong, unsupported by and contrary to the evidence, but, 
as pointed out in connection w’ith the Yellow Cab Com¬ 
pany case, supra, the trial judge did not “see and hear” 
the witnesses as he did in both of the opinions above cited 
and herein relied upon by appellees. 

On the above authority, and under the mandate of Rule 
52 of the Federal Rules of Civil Procedure, this Court 
should review’ the evidence. Upon doing so, w’e submit 
that the judgment of the Court below must be reversed. 

The soundness of this view is amply supported in 
Brassert v. Clark, (2d Cir.) 162 F. 2d 967, wherein Judge 
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Learned Hand reviewed exhaustively the oral testimony 
and documentary evidence in a decision adverse to the 
Alien Property Custodian, upholding the trial court’s find¬ 
ings “upon evidence the substance of which is as follows.” 


POINT IV 

Richard Guessefeldt Never Relinquished or Intended to 
Relinquish His Hawaiian Domicile. 

The trial court’s Finding No. 3 states, inter alia, Rich¬ 
ard Guessefeldt “relinquished his place of abode in 
Hawaii” when he left for Europe in 1938. Then in Find¬ 
ing No. 4, the trial court finds that Guessefeldt applied 
for and obtained a re-entry permit to re-enter the United 
States before March 26, 1939. These re-entry permits, 
according to Finding No. 4, were twice extended and did 
not finally expire until March 26, 1940. 

How could appellant’s father ever have intended to give 
up his Hawaiian domicile when he, as the court below 
found, made arrangements before his departure to come 
back to Hawaii? To make the matter even more ridicu¬ 
lous, Guessefeldt’s application for these re-entry permits 
discloses on its face that his purpose in going to Europe 
was “to visit relatives and a mineral spring.” 

Since the government now admits, although its counsel 
was notably silent when appellant made the same objec¬ 
tion at the hearing on the findings in the court below, 
that the property of Guessefeldt’s which was seized, did 
include some household furniture, we do not elaborate 
further. See, appellant’s brief, pp. 17, 18, and Jt. App., 
pp. 24A-31A. See also, appellees’ brief, page 11. 

In connection with the Guessefeldt family’s furniture, 
it is significant that it was left in storage upon their 
departure for Europe in the spring of 1938. If appel- 
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lant’s father had intended to “relinquish his place of 
abode” in Hawaii, then why didn’t he sell it, take it with 
him, or at least send for it after his arrival in Europe? 
He had ample time before war broke out. Why store it? 

Appellees argue that Guessefeldt had no “motive” to 
return to the United States because all of his relatives 
were in Germany and because he had none in Hawaii. 
This is ridiculous as he never had any relatives here dur¬ 
ing his nearly fifty years of residence in this country, 
plus the fact that he visited Germany on several occa¬ 
sions before and always returned with very little difficulty 
insofar as leaving relatives behind was concerned. 

Further, as to “motive”, we suggest that because he 
“might” have been fond of his native land does not mean 
that he in fact did establish a habitation having domi¬ 
ciliary properties there. A person may have the motive 
to steal, but motive creates no presumption, much less a 
certainty, that such person did or would steal. Moreover, 
Guessefeldt’s nearly fifty years of residence in Hawaii 
furnish ample reason to believe that he would want to 
come back to the place where he had spent his life, earned 
his living, and reared his family. 

Prior to the Guessefeldt family’s departure for Europe 
in 1938, Guessefeldt took another look at the trust he had 
created in 1934 with the Bishop Trust Company of Hono¬ 
lulu as trustee. While he amended this instrument before 
leaving for Europe, he did not revoke the trust as he 
had reserved to himself the power to do when he origi¬ 
nally created the instrument in 1934. The fact that the 
Town of Havelberg, Germany, vras named as alternate 
beneficiary and that said relatives in Germany were also 
named alternate beneficiaries does not go to the essence 
of residence, as urged by appellees. The significant 
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feature of this is the fact that Guessefeldt could have 
revoked the trust, prior to his departure, taking his ac¬ 
cumulated earnings of a lifetime with him. But he did 
not choose to do so because he intended to return to 
Hawaii after his vacation. 

As previously indicated, Guessefeldt was accustomed to 
taking vacation trips to Europe with his family. He had 
done this several times before the 1938 sojourn and had 
always returned to his beloved Hawaii. 

During Guessefeldt’s last vacation trip to Germany and 
other parts of Europe he took no part in German political 
affairs (R. 247, 248), did not vote, joined no German 
societies (R. 211), bought no real property (R. 214), and 
paid no German taxes of any kind (R. 245). 

The record is replete with evidence that Guessefeldt 
never became a resident within the territory of a country 
with which this nation was at war and therefore an 
enemy. He always considered Hawaii his home and in¬ 
tended to return there from the time he stepped on the 
gangplank in the spring of 1938 until the time of his 
death in New York on November 1, 1952. 

With reference to the statements in appellees’ brief, 
starting on page 12 and running almost throughout the 
balance of it, dealing with whether or not Richard Guesse¬ 
feldt could have returned to the United States after the 
commencement of war, this reaches the point of absur¬ 
dity. As stated in appellant’s original brief (pp. 19, 20), 
the fact that additional space was allegedly available on 
vessels traveling from various points in Europe to the 
United States is not evidence that Richard Guessefeldt 
knew of or could have obtained such alleged passage. In 
light of the testimony of Guessefeldt and his family (R. 
206, 207, 211, 249, 259, 260; see also, appellant’s brief, 
p. 8) that he tried to obtain passage and was turned 
down, the burden of going forward with the evidence was 
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on the appellees, and in this respect they failed to meet 
the required burden of proof. For example, we refer 
to appellee’s suggestion that passage could have been 
obtained by Guessefeldt and his family without difficulty 
from Italy. In this connection, attention is invited to 
this Court’s observation in Mendelsohn v. Dulles, 207 F. 
2d 37, page 38: 

“When Italy entered the second World War in 1940, 
the American Consul General in Jerusalem requested 
all American citizens to leave Palestine on or before 
October 1, 1941. * * * Because of the war, ocean 
transportation obviously became increasingly difficult, 
if not impossible, to obtain; * * *” 

Since the principal egress from Jerusalem was by ships 
from Italian ports, the Mendelsohn case, supra, demon¬ 
strates the fallacy of appellees’ argument and shows the 
judicial recognition given to the difficulties people had in 
obtaining passage westward from Italy in 1940, and there¬ 
after. 

The record in this cause establishes that the Guesse- 
feldts received no warning or any intimation by the 
American State Department or any American official in 
Europe to depart for home. 

In addition to the evidence in the record, appellant is 
aware of the fact that the government interviewed nu¬ 
merous witnesses in Germany in an effort to adduce evi¬ 
dence that the Guessefeldts did not intend to return to 
Hawaii and made no efforts to do so. -The Office of Alien 
Property admittedly obtained at least one statement (per¬ 
haps others) to the contrary. 3 This shows conclusively 


3 At the argument below on plaintiff’s motion for summary 
judgment, government counsel conceded the receipt of the follow¬ 
ing letter, (the original copy of which accompanied points and 
authorities in support of the motion) by stating: “Mr. Dibble: 




13 


that the Government in this case failed to disclose all of 
the information it had at hand. We suggest that govern¬ 
ment lawyers in civil cases have the same obligation to 


This letter was written in 1952.” (R. 146; see also, footnote 4 
herein as to colloquoy respecting it). 

[PI. Ex. 14-A, for Identification) 

Krefeld West Germany 
May 21, 1952 

Mr. W. S. Holloran 
U. S. Department of Justice 
Munchen 27 
Mauerkircher str 59 

With regard to your visit on May 20th, 1952 and to supple¬ 
ment my letter of April 24, 1952 to the U. S. Department of 
Justice, Berlin Office, Berling-Dehlem, I assert herewith: 

1) That Mr. Richard Guessefeldt and wife came in 1939 ex¬ 
clusively for private reasons. 

2) That during their stay in Germany, they did not partici¬ 
pate politically. 

3) That during that time they had no business. 

4) That during that time in Germany they did not have a 
house, but, as far as they did not visit relatives and friends, 
they lived in hotels and pensions. 

Furthermore, I know that Mr. Guessefeldt at the end of 1939 
and 1940 repeatedly tried in Germany as well as in Italy to 
get return passage to the United States and that he was un¬ 
successful. 

Mr. and Mrs. Guessefeldt lived secluded and were thrifty. 
After 1941, according to my knowledge, they were financially 
supported by their daughter Christel who worked in an office 
of a private enterprise. 

I hope that these statements are of use to you. 

Yours truly, 

/s/ Vogele 
(Dr. Paul Vogele) 

At the trial when plaintiff attempted unsuccessfully to secure 
admission in evidence of this letter, counsel for appellees objected 
and said (R. 106, 107): 

“This is the statement of a possible witness, which is hear¬ 
say, and I think it is graphically illustrated by the fact that 
we also have another letter from the same witness written 
three months later which takes a different position. I don't 
think we can have him testify by letter.” 
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truly administer justice as in criminal cases, and they 
should make full disclosure of the existence of evidence 
and facts within their possession to which private litigants 
have no access. If this were a criminal case and the 
evidence was suppressed, and therefore not in the record, 
it would be regarded as a denial of due process of law. 
Berger v. United States, 295 U.S. 78, 88; United States 
v. Andolschek, 142 F. 2d 503, 506; United States v. Schnei- 
derman, 106 F. Supp. 731, 738, 739. 

The defendants place great reliance upon the state¬ 
ments in Guessefeldt’s application in 1949 for an immi¬ 
gration visa to the effect that his last permanent resi¬ 
dence was Havelberg, his reference to the year 1938 as 
“the year I returned to Germany”, and his alleged state¬ 
ment of purpose in going back to the United States “to 
establish residence”. Yet, they would have this Court 
believe that in his answers to those questions, Richard 
Guessefeldt confessed that he had acquired a “residence” 
in Germany within the meaning of the Trading With the 
Enemy Act, and had abandoned a domicile in Hawaii 
which he had maintained for more than 50 years. 

It is common knowledge that a layman does not ordi¬ 
narily understand the precise meaning of “residence”. 
When lawyers and judges are perplexed by the term, we 
should not impute to Guessefeldt an intent to establish 
“residence” in Germany when to his mind, the form ques¬ 
tion required him to state his last “address”. 

His statement as to “purpose” is equally without sig¬ 
nificance. A trained lawyer might have used the word 
“resume” or “reclaim” or “reestablish” instead of the 
word “establish”. But surely this Court will not take 
away Guessefeldt’s Hawaiian domicile merely because his 
limited vocabulary did not furnish him a better word to 
insert in the more or less formal and perfunctory an¬ 
swers to printed questions in a visa application. Should 
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he have gone into detail and recited that he had been 
“existing” at Havelberg, Germany, in hotels and pensions 
until he could come home to die? 

Actually the defendants, lacking proof of facts and cir¬ 
cumstances indicating an intent to acquire a German resi¬ 
dence, seek to draw the ultimate conclusion of law that 
Guessefeldt was a German resident within the statute 
from his inadvertent use of ambiguous words. This is 
too tenuous and far fetched upon which to decree a for¬ 
feiture of Guessefeldt’s property. The visa application 
proves nothing except that Guessefeldt at his first oppor¬ 
tunity formally declared his desire to return to his home 
in America. Significantly, the government failed to cross 
examine regarding this application (R. 266, 267). In ad¬ 
dition the trial judge observed (R. 175): 

“The Court. * * • He didn’t say, for instance, ‘My 
residence is in Hawaii and has been for how many 
years.’ 

“Mr. Richey. Assuming that is so for purposes of 
argument, how could a man of that age be held re¬ 
sponsible for the legal significance of a mere state¬ 
ment on an application?” 

POINT V 

Richard Guessefeldt’s Loyalty to the United States Never 
Challenged Before, During or After World War II. 

In a desperate effort to provide some doubt as to 
Guessefeldt’s loyalty to the United States, appellees in¬ 
sinuate that in 1934 (appellees’ brief, p. 10) Guessefeldt 
expressed admiration for the German government. Aside 
from the fact that this has absolutely nothing to do with 
the issue of residence in the instant case, it should be 
remembered that up to the time of the attack on Poland 
in September, 1939, perhaps one-half of the people of the 
United States entertained similar views. Even the Brit- 
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ish and French foreign offices, as well as our own State 
Department, and the governments of Norway, Denmark, 
Holland and Belgium, anticipated no war with Germany, 
and believed that Hitler’s rule would advance progress in 
Germany without impairing the peace of the world. 

Richard Guessefeldt loved Hawaii and was so fascinated 
with Honolulu that he called himself “nearly a Hawaiian.” 
(R. 330) His affection was deep and sincere (R. 330, 
347). And if he still had some love for his native land, 
was that indicative of disloyalty to the United States or 
indicative of a desire to return permanently to Germany 
four years hence? The Irish, Poles, Greeks, Jews, Ital¬ 
ians, Scandinavians, Chinese and Japanese, still take a 
lively and friendly interest in their ancestral homes and 
without diminishing their attachment to the United States. 
Since when has love for one’s birthplace become a matter 
for ridicule? 

In addition to Guessefeldt’s unquestioned loyalty to the 
United States, no charge has ever been made throughout 
the long history of this litigation, which was begun in 
1949, that he ever aided or engaged in trading with the 
enemy, or that he committed any act inimical to the inter¬ 
ests of this country. Can it be presumed that appellees, 
in their 10 years’ time 4 within which to investigate the 
facts in this case, did not fully explore this possibility? 


* Appellees have maintained a deafening silence throughout this 
entire litigation respecting the fact, repeatedly asserted, of the 
seizure of the personalty of appellant, Richard Guessefeldt’s 
daughter, a natural born American citizen (See appellant’s brief, 
p. 2, footnote 1; see also, statement of counsel. Hearings, Senate 
Committee on the Judiciary, 83d Cong., p. 473, to the effect her 
laces, dessert spoons, child's dresses and toys, even her toy ukulele, 
were seized.) The present Director, Office of Alien Property, was 
personally present, but remained mute when this statement was 
made. Afforded ample opportunity to respond, the transcript of 
subsequent hearings before the Senate committee discloses the 
continuing silence of that Office. 
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In addition to the above reference to the time the government 
had to investigate this case, it is interesting to note that it did 
not produce a single witness or any evidence whatsoever after 
more than 10 years’ time with which to prepare its defense. Com¬ 
menting upon this situation the motions judge at the argument on 
plaintiff’s motion for summary judgment stated as follows (R. 
144, 146, 148, 149): 

“The Court: If you think that is any attempt to stay 
there permanently, it is more than I can figure out. 

“Mr. Dibble: He said he decided to stay there until after 
the war is over. 

“The Court: Because he doesn’t want to be captured; you 
can’t hate him for that. 

“Mr. Dibble: There was no evidence he was going to be 
captured; it is a voluntary stay on his part. 

“The Court: It is a voluntary stay with a gun at your 
head? 

“Mr. Klepinger: Defendant’s own agent in Munich got 
this letter from Dr. Paul Vogele. One sentence is enough: 
T know that Mr. Guessefeldt at the end of 1939 and 1940 
repeatedly tried in Germany as well as in Italy to get re¬ 
turn passage to the United States and was unsuccessful.’ 
The Government comes into court possessed of that informa¬ 
tion in its own files. They must have had it. 

“Mr. Dibble: This letter was written in 1952. 

“Mr. Klepinger: Sure, 3 weeks ago. 

“The Court: It certainly doesn’t appeal to the court, Mr. 
Dibble, I will say that. 

“The Court: I read the file over. I swear I think the 
Government has had ample time; that it should have had all 
the information before the case was originally filed. 

“Mr. Dibble: Your Honor isn’t going to expect us to pay 
back $150,000 on the representation of counsel? 

“The Court: That is what I ought to do. 

“Mr. Dibble: I think we have a right to investigate these 
things. 

“The Court: You don’t need ten years to investigate.” 

(See also Hearings, Committee on the Judiciary, U. S. Senate, 
83d Congress, First Session, July 20, 21 and 22, 1953, Investigat¬ 
ing the Office of Alien Property, pp. 458-459.) 
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ish and French foreign offices, as well as our own State 
Department, and the governments of Norway, Denmark, 
Holland and Belgium, anticipated no war with Germany, 
and believed that Hitler’s rule would advance progress in 
Germany without impairing the peace of the world. 

Richard Guessefeldt loved Hawaii and was so fascinated 

with Honolulu that he called himself “nearlv a Hawaiian.” 

•> 

(R. 330) His affection was deep and sincere (R. 330, 
347). And if he still had some love for his native land, 
was that indicative of disloyalty to the United States or 
indicative of a desire to return permanently to Germany 
four years hence? The Irish, Poles, Greeks, Jews, Ital¬ 
ians, Scandinavians, Chinese and Japanese, still take a 
lively and friendly interest in their ancestral homes and 
without diminishing their attachment to the United States. 
Since when has love for one’s birthplace become a matter 
for ridicule? 

In addition to Guessefeldt’s unquestioned loyalty to the 
United States, no charge has ever been made throughout 
the long history of this litigation, which was begun in 
1949, that he ever aided or engaged in trading with the 
enemy, or that he committed any act inimical to the inter¬ 
ests of this country. Can it be presumed that appellees, 
in their 10 years’ time 4 within which to investigate the 
facts in this case, did not fully explore this possibility? 


4 Appellees have maintained a deafening silence throughout this 
entire litigation respecting the fact, repeatedly asserted, of the 
seizure of the personalty of appellant, Richard Guessefeldt’s 
daughter, a natural born American citizen (See appellant’s brief, 
p. 2, footnote 1; see also, statement of counsel, Hearings, Senate 
Committee on the Judiciary, 83d Cong., p. 473, to the effect her 
laces, dessert spoons, child’s dresses and toys, even her toy ukulele, 
were seized.) The present Director, Office of Alien Property, was 
personally present, but remained mute when this statement was 
made. Afforded ample opportunity to respond, the transcript of 
subsequent hearings before the Senate committee discloses the 
continuing silence of that Office. 
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In addition to the above reference to the time the government 
had to investigate this case, it is interesting to note that it did 
not produce a single witness or any evidence whatsoever after 
more than 10 years' time with which to prepare its defense. Com¬ 
menting upon this situation the motions judge at the argument on 
plaintiff’s motion for summary judgment stated as follows (R. 
144, 146, 148, 149): 

“The Court: If you think that is any attempt to stay 
there permanently, it is more than I can figure out. 

“Mr. Dibble: He said he decided to stay there until after 
the war is over. 

“The Court: Because he doesn’t want to be captured; you 
can’t hate him for that. 

“Mr. Dibble: There was no evidence he was going to be 
captured; it is a voluntary stay on his part. 

“The Court: It is a voluntary stay with a gun at your 
head? 

“Mr. Klepinger: Defendant’s own agent in Munich got 
this letter from Dr. Paul Vogele. One sentence is enough: 
‘I know that Mr. Guessefeldt at the end of 1939 and 1940 
repeatedly tried in Germany as well as in Italy to get re¬ 
turn passage to the United States and was unsuccessful.’ 
The Government comes into court possessed of that informa¬ 
tion in its own files. They must have had it. 

“Mr. Dibble: This letter was written in 1952. 

“Mr. Klepinger: Sure, 3 weeks ago. 

“The Court: It certainly doesn’t appeal to the court, Mr. 
Dibble, I will say that. 

“The Court: I read the file over. I swear I think the 
Government has had ample time; that it should have had all 
the information before the case was originally filed. 

“Mr. Dibble: Your Honor isn’t going to expect us to pay 
back $150,000 on the representation of counsel? 

“The Court: That is what I ought to do. 

“Mr. Dibble: I think we have a right to investigate these 
things. 

“The Court: You don’t need ten years to investigate.” 

(See also Hearings, Committee on the Judiciary, U. S. Senate, 
83d Congress, First Session, July 20, 21 and 22, 1953, Investigat¬ 
ing the Office of Alien Property, pp. 458-459.) 
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POINT VI 

There Is Not a Scintilla of Evidence in the Record That 
Guessefeldt Knew of or Maintained an Account at 
the Deutsche Bank of Berlin. 

The allegation that Richard Guessefeldt maintained a 
German securities account at the Deutsche Bank and made 
large purchases in German securities in 1941 and 1943, 
including purchases of German government bonds, is ut¬ 
terly without any foundation in fact. It is untrue. In 
addition, and more importantly, this allegation, even if it 
were true, is immaterial to the issue of residence because 
the Trading With the Enemy Act does not prevent an 
alien from conducting business abroad. 

There is no evidence in the record that Richard Guesse¬ 
feldt invested money in German securities while in Ger¬ 
many. In fact, appellees’ Exhibit R-l (Appellees’ Jt. 
App. 71 A, 72A) is merely a statement from the bank pur¬ 
porting to show transactions from the card index of said 
bank for deposits of securities. It was stipulated below 
that said card index did not show by whom or upon 
whose order the securities account was opened or main¬ 
tained. This exhibit does not show that Richard Guesse¬ 
feldt ever knew of or had a hand in any of the alleged 
transactions which allegedly took place. Furthermore, 
this account was originally opened by Richard Guesse- 
feldt’s brother, Albert, in another bank (R. 172, et seq.). 
It is a matter of common knowledge that such alleged 
deposits were closely managed and controlled by Hitler 
and his financial wizard, Schacht, after 1937. Therefore, 
the card index entries so strongly relied upon by appel¬ 
lees are merely indicative that these alleged securities 
were diverted from the original bank of deposit to the 
Deutsche Bank and by it converted into other govern¬ 
ment securities. 
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Analysis of appellees’ Exhibit B-l shows that all de¬ 
posits in the original bank in the name of Albert were 
transferred to the Deutsche Bank on or about August 19, 
1938. All the subsequent interest, 1940 to 1943 (appel¬ 
lees’ Jt. App., p. 72A), were conversions to the trans¬ 
ferred securities. The only evidence in the record estab¬ 
lishes that Guessefeldt had no hand in these transactions 
and knew naught concerning them. Indeed, Bichard 
Guessefeldt had less control over these alleged securities 
than over his own in the Bishop Trust Company after the 
latter were seized by the Alien Property Custodian. 

If the appellees had any actual proof, and this they 
had ample opportunity to provide, that Guessefeldt made 
German investments, or wrote any letters or orders to 
buy or sell securities, they would have produced the same. 
The fact that they produced none is compelling that 
Guessefeldt made no such investments. 

CONCLUSION 

Bichard Guessefeldt never gave up his Hawaiian domi¬ 
cile after his trip to Europe in 1938 and never became a 
resident of enemy territory within the meaning of section 
2 of the Trading With the Enemy Act. 
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